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FOREWORD

When the Government of Nepal and the CPN (Maoigtesl the Comprehensive Peace
Accord in 2006, they committed to ensuring that samhthe key tenets of international law
would be realised and respected. These includedblesting the truth about the conduct of
the conflict and ensuring that the victims who etéfl serious violations of international
human rights law and humanitarian law, receive lpagtice and reparations.

Six years later, much remains to be done to bivege important aspirations to fruition. At
the time of releasing this Report, the enablingislagion for the transitional justice
mechanisms envisaged for Nepal: the Truth and Rudaion Commission and the
Commission on Disappeared Persons, have yet toinladizéd. Perpetrators of serious
violations of international human rights law anteimational humanitarian law have not been
held accountable by the justice system, and thiersod of victims and their families has
continued and remains largely unacknowledged bysthate.

This Nepal Conflict Report and its accompanyingrbraonal Justice Reference Archive
(TJRA) are intended to be a helpful contributiorthie pressing task of ensuring justice for
serious violations committed during the conflicy Bocumenting and analysing the major
categories of conflict-related violations of intational human rights law and international
humanitarian law that took place in Nepal from Feloy 1996 to 21 November 2006, this
work provides a research base on which the transitijustice commissions and courts will
be able to build. This work is not an investigafitait a preliminary exercise to identify
credible allegations with a reasonable basis fospsion that a serious breach of
international law has occurred. These allegatiaespaiesented in the context of relevant
documentation, international law and domestic leawpffer a sound basis for advancing
transitional justice, including through investigatiand prosecution by any judicial processes.
The TJRA also helps to preserve relevant documentédr posterity, for future truth—telling
and accountability.

During the many years | worked for justice and tealisation of human rights around the
world, | have seen that both the failure to combgiunity and the denial of justice only

served to encourage further serious violationshdrdfore offer this Report and the
accompanying TJRA to the Government and peopleepi@N to assist them in their essential
endeavour of building a sustainable foundationpleace and recovery from Nepal’s violent
and tragic conflict.

Navi Pillay
United Nations High Commissioner for Human Rights
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EXECUTIVE SUMMARY
Chapter 1 — Introduction

Between 1996 and 2006, an internal conflict betwt#an Government of Nepal and the
Communist Party of Nepal (Maoist) (CPN (Maoist)i lever 13,000 people dead and 1,300
missing® By signing the Comprehensive Peace Accord (CPARbrNovember 2006, the
Government of Nepal and the CPN (Maoist) commitieastablishing the truth about the
conduct of the war and to ensuring the victims loé tonflict receive both justice and
reparation$. To that end, the CPA references commitments tm fwo transitional justice
mechanisms: a Truth and Reconciliation CommissidiR@) and a Commission on
Disappeared Persons (CDP).

This Report documents and analyses the major adsgof conflict-related violations of
international human rights law and internationahanitarian law that allegedly took place in
Nepal from February 1996 to 21 November 2006. Tdses and data presented in the Report
come from the Transitional Justice Reference Arel{itJRA), a database of approximately
30,000 documents and cases sourced from the Nhklumaan Rights Commission (NHRC),
national and international NGOs and from OHCHR’snomvonitoring work in the country
following establishment of its country office in pld in May 2005. This data archive was
developed by OHCHR with the support of the Uniteatibhs Peace Fund for Nepal. The
TJRA is an information management tool that allofes elaborated research into the
incidents recorded in it and should be considesdaktan indispensible partner to this Report.
It is freely available on the OHCHR website at wafchr.org.

The aim of this Report and the TJRA is to contébtd a lasting foundation for peace in

Nepal by advancing the transitional justice procésseach of the categories of violations

documented in this report (unlawful killings, dipgarances, torture, arbitrary arrests and
sexual violence), OHCHR has found that there exastsedible allegation amounting to a

reasonable basis for suspicion of a violation ténimational law. These cases therefore merit
prompt, impartial, independent and effective inigggton, followed by the consideration of a

full judicial process. The establishment of traiosial justice mechanisms in full compliance

with international standards are an important p&rthis process, but should complement
criminal processes and not be an alternative tmthe

At the time of writing this report, the legislati®a enact the transitional justice mechanisms
had been significantly delayed and remained intdoamat. In addition, the Government has
moved to empower the TRC to grant amnesties fermattional crimes and gross violations
of international law committed during the confli@HCHR recalls that granting of amnesties
for certain crimes, particularly genocide, crimgaiast humanity and war crimes, contravene
principles under international law. For this regstre United Nations has a policy that
prevents it from supporting any national processes run counter to its position on
amnesties. Not only do amnesties contravene irtierrsd human rights law by upholding
impunity, they also weaken the foundation for augea and lasting peace.

Chapter 2 — History of the Conflict

Nepal was historically governed by a series of rayamasties until the early 1990s when
several political parties launched a popular pnomwderacy movement, th@ana Andolan
(People’s Movement). Following a turbulent periddstreet protests, multiparty democracy
was restored in May 1991.

Traditionally, social life in Nepal has been highdyratified, marked by caste and other
hierarchies which shaped much of the country’s adp@&conomic and political life. The
dramatic political changes of 1990 raised populgreetations of social progress and greater
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equality, but although some statistical indicatérsm the early 1990s show positive
developments in the economy, the living conditiohsnost people remained poor. Around
this time, some analysts were noting that deepetbsbcio-economic conditions favourable
to armed conflict existed in Nepal, and warnedhef possibility of a radical movement rising
up to channel longstanding grievanées.

In March 1995 the newly named Communist Party opalgMaoist) (“CPN (Maoist)”}
began to draw up plans to launch an armed strutieso-called “People’s War”, against the
State. On 4 February 1996, the CPN Maoist submétd@-point demand to the Government
which addressed a wide range of social, econondcpatitical agendas, and warned that a
militant struggle would follow if the demands wemnet met. Just one week later, on 13
February 1996, the CPN (Maoist) launched an armedrgency against the Government.
Over the course of the following decade, what vnitiaily regarded as a minor problem of
law and order in a distant part of rural Nepal deped into an entrenched and often brutal
armed conflict that affected the entire countryolgtiions and abuses by both government
Security Forces and by the CPN (Maoist) were widsssgh throughout the conflict; conflict—
related killings were recorded in all but two ofgéds 75 districts, Manang and Mustang.

In May 2005, OHCHR established its then largesnhdt@one field mission in Nepal
following the signature of an agreement with thev&oament. Human rights monitoring
teams immediately began fact-finding missions anestigations into allegations of human
rights violations by both parties to the conflict.

In addition to the serious violations and abusesirgérnational human rights and
humanitarian law — including unlawful killing, tome, enforced disappearance, sexual
violence and long-term arbitrary arrest — whichridhe substance of this report, thousands of
people were directly or indirectly affected by ttenflict in other ways. Many individuals and
families were displaced from their homes; thereesarge-scale disruptions to education,
health and basic government services across thetrgoweconomic hardships were further
exacerbated by the conflict; and instability ardimate of fear were widespread.

Chapter 3 — Parties to the Conflict

Chapter 3 presents information on conflict-eraiiagonal structures and chains of command
relevant to the investigations of alleged violatianr abuses documented elsewhere in this
report.

The Royal Nepalese Army: The Royal Nepalese ArmARwas primarily regulated by the
Army Act 1959 and the 1990 Constitution throughitiat majority of the conflict periodThe
Commander-in-Chief of the army was appointed byKheg on the recommendation of the
Prime Minister. As the intensity of the conflictcheased in the late 1990s, the Government
continued to insist that the Maoists insurgency wdaw and order problem and the Nepal
Police (NP) was the primary security force deplojeedddress the situation. However, on 26
November 2001, a state of emergency was declarddthenarmy was ordered to deploy
against the Maoists. Subsequently, the RNA expamaédclude a Divisional Command in
each of the five development regions, in additmm tValley Command with headquarters in
Kathmandu.

Nepal Police: The Nepal Police (NP) is regulatedig/Nepal Police Act 1955, as amended.
It falls under the control of the Ministry of HonmAdffairs and is headed by an Inspector

General of Police. According to Section 4 of thepalePolice Act 1955, the Government of

Nepal has oversight and control of the Nepal Pdlicé has the authority to issue orders and
directives, which police are duty-bound to folloBection 8 of the Nepal Police Act 1955

places police at the district level under the arthof the Chief District Officer.
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Armed Police Force: The Armed Police Force (APFaiparamilitary police force first
established through an Ordinance in January 200&. creation of the APF reflected the
Government’s need to deploy additional forces agjathe Maoists given the ongoing
escalation of the conflict, then in its fifth yeand the continuing challenges faced by a civil
police force not trained to combat an insurgendye APF falls under the Ministry of Home
Affairs and is headed by an Inspector General 4E@0The functions of the APF are listed in
the Armed Police Force Act 2001 and include: (a)®aotrol an armed struggle occurring or
likely to occur in any part of Nepal; (b) To cortarmed rebellion or separatist activities
occurring or likely to occur in any part of Nepand (c) To control terrorist activities
occurring or likely to occur in any part of Nefalhe APF is under the operational command
of the RNA’ By the end of the conflict the APF numbered apjmnately 30,000 and were
organized into five combat brigades, one in eackeldpment region.

Communist Party of Nepal (Maoist): The CPN Maoistswiormed in Nepal in 1995. The
Party was headed by a Chairman who was also Supfeonemander of the People’s
Liberation Army (PLA), the military wing of the CP{Maoist). The Maoist military was
under the leadership of the CPN (Maoist) Party @wad meant to further the political goals
and interests of the PaftyThe formation of the PLA was announced at the firgional
conference of the Maoist army held in September12@Bough the Maoists had been
developing their military capabilities since lauimgh the “People’s War” and had active
combatants operating under a chain of command agaging in military action long before
officially forming the Army. While the exact numbef active PLA personnel during the
conflict remains a matter of dispute, many analgstsmate that there were between 5,000-
10,000 active combatants for much of the conflattigd. By the end of the conflict, the PLA
had expanded to include seven declared divisionmtopwide, organized under three
commands — Western Command, Special Central CommaddEastern Central Command —
which were in turn under the authority of the SupeeCommander and four Deputy
Commanders.

Chapter 4 — Applicable International Law

During an armed conflict, two main internationalvlaegimes apply: international human
rights law (IHRL) and international humanitariarwl@lHL). These two systems are largely
complementary and mutually reinforcing, with thearfd objective of protecting life and
human dignity.

International Human Rights Law

IHRL applies both in peacetime and during armedlms. During the period affected by the
conflict, Nepal was party to six out of the ningedluman Rights instruments, including the
International Covenant on Civil and Political RiglftCCPR), the Convention on the Rights
of the Child (CRC), the Convention on the Eliminatiof All Forms of Discrimination
against Women (CEDAW) and the Convention againstufe and Other Cruel, Inhuman or
Degrading Treatment or Punishment (CATYnder these treaties, a range of fundamental
rights applied during the conflict, notably:

e Theright to life: Article 6, ICCPR

* The right to liberty and security of the person Article 9, ICCPR

e The right to freedom from torture or cruel, inhuman or degrading punishment
or treatment: Article 7, ICCPR and articles 2 & 16 CAT

* The right to the be free from sexual violenceCAT and CEDAW

e The right to peaceful assemblyArticle 21, ICCPR

e The right of children to special protection in armal conflict, including a
prohibition on their recruitment into the armed for ces:Article 38, CRC
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On two occasions during the conflict, Nepal exeadi$ts prerogative to declare a state of
emergency and derogate from certain obligationsutite ICCPR. The state of emergency
was in place for nine months beginning in Noven@91 and for three months beginning in
February 2005. On both occasions, the Governmetifietbthe UN Secretary-General that

the ICCPR-based rights associated with assemblywement, press, privacy, property,

certain remedies, and access to information woeldustailed"

International Humanitarian Law

Given that IHL applies only during an armed conflit is necessary to specify the time
period during which the armed conflict existed, amdether it was international or non-
international by nature. For the purposes of thepdrt, the period under analysis is from
February 1996, when the CPN (Maoist) commencedleattas part of an armed insurgency,
and 21 November 2006, on which date the ComprebheriRéace Accord was concluded.
Further, based on the fact that the conflict wasvben governmental forces and a non-
governmental armed group, this Report refers topitevisions of IHL applicable to non-

international armed conflicts.

IHL governs the conduct of an armed conflict byulaging the behaviour of the parties to the
conflict and provides protection for all those taking part, or no longer taking part, in the
hostilities. Nepal ratified the four Geneva Convams in 1964 and is subject to their
provisions, including Common Article 3 of the Geae€onventions which provides
minimum standards governing any non-internationaheal conflict. Notably, Common
Article 3 requires that each party to the confficbtect persons taking no active part in the
hostilities, including civilians andmiembers of armed forces who have laid down theirsar
and those placebors de combédty sickness, wounds, detention, or any other ¢ause

Other obligations incumbent on parties to a conflie those under customary international
law, including the obligation to distinguish at athes between civilians and combatants and
target only the latter; to refrain from indiscrirabe attacks! to forego any offensive where
the incidental damage expectdd &xcessive in relation to the concrete and diraditary
advantage anticipatéd? and to take all feasible precautions to minimizeidental loss of
civilian life and injury to civilians? The Principle of Humanity requires that civiliaasd
those who arehors de combamust be treated humanely, meaning that abusesidf s
persons, such as killing, torture, rape, mutilgtibaatings and humiliation are prohibited.
Violations of these rules may constitute violati@fishe laws and customs of war, and trigger
individual criminal responsibility.

Criminal Responsibility under International Law

Certain violations of international law are deemted constitute “international crimes”,
notably, crimes against humanity, war crimes, galeadrafficking, piracy, slavery, torture
and enforced disappeararié®&oth IHL and IHRL obligate states to investigallegations of

any serious violations of their respective regimpsyticularly when they amount to
international crimes, and when appropriate, pragesuspected perpetrators and compensate
the victims. International law further specifiesatttperpetrators of such crimes may not
benefit from an amnesty or pardon. The UN has dgesl guidelines for such investigations
that centre around four universal and binding pples: independence, effectiveness,
promptness and impartiality.

War crimes refer to any serious violations of IHikedted at civilians or enemy combatants
during an international or internal armed confliicit which the perpetrators may be held
criminally liable on an individual basis. Notabtiese include serious violations of Common
Article 3, particularly murder, mutilation, cruekaitment and torture directed against people
taking no active part in the hostiliti&sCrimes against humanity occur where certain acts,
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including murder, torture and rape, are undertdlasn part of a widespread or systematic
attack against any civilian population, with knodde of the attack™

Chapter 5 — Unlawful Killings

According to Government figures, between the lauathhe “People’s War” in February
1996 and the formal end of the armed conflict onNefvember 2006, a total of 12,686
individuals - including both combatants and civisa— were killed in the confli¢t. While
IHRL and IHL may have been respected in many cas&sequally clear by reference to the
available data that serious violations of intemmal law may have occurred in a variety of
circumstances. The TJRA catalogues over 2,000 ént&dthat raise a reasonable basis for
suspecting that one or more killings occurred ircwnstances amounting to a serious
violation of international law. In Chapter 5, thesses are analysed in relation to standards of
IHL and IHRL under the collective title of “unlawflillings”.

The available data shows that unlawful killings weed throughout the conflict in multiple
contexts: for example, during Maoist attacks onuigc Force posts and bases, Government
buildings, national banks and public service inati@mns; in chance encounters and during
ambushes, such as in tMadi bus bombing. Other examples were recorded duragch
operations by the Security Forces made in resptnsarlier Maoist attacks and in the way
that the local PLA and political cadres abductdmsad, tortured and killed suspected spies
and informants. Unlawful kilings were also perp#tid against enemy combatants and
civilians who were in detention or otherwise untter control of the adversary, for example,
in execution-style killings. One of the most contipgl case iDoramba,where 17 Maoists
and two civilians were taken by the Royal Nepal prRNA), marched to a hillside, lined up
and summarily executéd. The Maoists also killed captives; for example ethtteachers,
Muktinath Adhikari, Kedar Ghimire and Arjun Ghimjrerere each allegedly executed after
abduction in separate incidents in Lamjung Disiric2002"°

Taken collectively, allegations of unlawful killisgand discernible patterns relating to such
killings by both the Security Forces and the Mawistise the question of whether certain
patterns of unlawful killings were a part of podisi(express or condoned) during the conflict.
Of particular note are the numerous reports obeetite killings of civilians by both sides, in
particular those who were perceived as having su@poor provided information to the
enemy. In these circumstances, the leaders of dgep to the conflict at the time could
attract criminal responsibility for these acts.

Chapter 6 — Enforced Disappearance

Any act of enforced disappearance is an offenchuman dignity. It is
condemned as a denial of the purposes of the Qhafrtitie United Nations
and as a grave and flagrant violation of the hunnigihts and fundamental
freedoms proclaimed in the Universal Declaration Hiliman Rights and
reaffirmed and developed in international instrunsenin this field.
Declaration on the Protection of all Persons fronfokced Disappearance,
General Assembly resolution 47/133 (1992), article

Enforced disappearané®svere among the most serious human rights violatmmmitted
during the armed conflict in Nepal. Conflict-reldtdisappearances were reported as early as
1997" and escalated significantly following the declamatof a state of emergency and
mobilization of the Royal Nepalese Army in Novemi&801?* In its 2009 report to the
United Nations General Assembly, the United Natidderking Group on Enforced and
Involuntary Disappearances (WGEID) stated thatrduthe ten-year conflict in Nepal, the
highest number of cases of enforced disappearanceseived were in 2002, when it was
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notified of 277 case$. The WGEID has transmitted 672 cases to the Govenhmf Nepal
and, as of 2 March 2012, no further information hadn received on 458 of these cd8es.

Both IHL and IHRL define “enforced disappearanagaisimilar way, with the core elements
of the crime being an apprehension followed by miadeof that apprehension. Under IHRL,
the responsibility is with the state and state @¢tewhile under IHL the responsibility extends
to ‘parties to the conflict’, which implies thatnaed groups and their respective political
organizations may be held liable for enforced diegpances and that the criminal
responsibility of specific individuals may also lestablished.

Disappearances were instigated by both partieqigoconflict, the security forces and the
CPN (Maoist)”® Data in the TJRA indicate that security forcesiamglicated in the majority
of disappearances, though the CPN (Maoist) is eiggicated in a significant number of
cases of disappearance following abduction. Botligzato the conflict have made clear and
repeated commitments to address and clarify disappees allegedly committed by the
Security Forces and by the CPN (Maoist) and to renjsistice for victims and their familiéS.
Despite various investigations and considerableich@ntation by national and international
human rights organizations, to date no person le& lprosecuted in a civilian court in
connection with an enforced disappearance in Nepal.

An examination of the data in the TJRA by period by alleged perpetrator of the
disappearance tends to show trends and pattethe icommission of these acts. In terms of
the rate of incidence, a significant incidence @agdpearances by security forces first
emerged in 1998, during the Government securityaijoe known as “Kilo Sierra II”, which
was launched in several districts regarded as Matisngholds: Rukum, Rolpa, Jajarkot,
Salyan in the Mid-Western Region, Gorkha in the i&fesRegion and Sindhuli in the Central
Region?’ Another significant increase occurred following tissuance of the Terrorist and
Disruptive Activities (Control and Punishment) Qraince (TADO) in November 2001, and
the mobilization of the RNA against the MaoistsNovember 2001. In Bardiya district,
where OHCHR-Nepal investigated 156 of more than &€ibrted cases of disappearance,
most of the arrests occurred in the aftermath efdbclaration of the State of Emergency
between December 2001 and January Z60Bhe WGEID visited Nepal in 2004 and
identified a clear pattern of disappearances béerity forces, particularly by the RNA.

Many reports of disappearances attributed to thergg forces allegedly occurred as follows:
suspected members or supporters of the CPN (Mao&sg arrested from their homes, often
at night, by security force personnel who typicaltyived in villages in groups. Victims were
frequently beaten before being blindfolded and ialkevay to police stations or army
barracks, and held imcommunicadadetention. When families made inquiries aboutrthei
whereabouts, the authorities would allegedly demylkanowledge of the arrest.

In the majority of cases of illegal detention aridagpearances documented by OHCHR-
Nepal, victims were kept in army barracksimommunicadadetention without access to
family or lawyers. Based on consistent testimogethiered across the country, it appears that
in the majority of cases of disappearances, victirese alscallegedlysubjected to torture
and ill-treatment while held at the army barradikasstimony suggests that the majority of the
iII-treatrQéant occurred with the involvement, knodde and/or acquiescence of commanding
officers:

Information recorded in the TJRA indicates that BEN (Maoist) was also allegedly
responsible for cases of disappearance followinduetion, including of civilians they
suspected of collaborating with or spying for tleewsity forces. The 2008 report by the
NHRC, titledStatus Report on Individuals Disappeared During &lspArmed Conflictisted

970 unresolved cases of disappearances. Of the8e;a®es of disappearances are allegedly
attributed to the CPN (Maois?).
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Cases involving actions tantamount to disappeasahgehe Maoist often took place under
similar circumstances: individuals were taken awlaying the day or at night from their
homes, places of work, or local markets by a groti@fCPN (Maoist) cadres in civilian
clothes®” In many instances, victims were blindfolded, vitlg beaten and taken away with
litle or no explanation. OHCHR investigation ofsea of abductions and subsequent
disappearances show that, depending on the natutee ccase, abductions were allegedly
carried out by members of the CPN (Maoist) politickstrict or area committee members,
the “People’s Government”, the PLA or local militia

It remains a high priority for a transitional jusi mechanism, such as a specially formed
commission, or a competent judicial authority, lariéy the fate or whereabouts of victims of

disappearance and to hold perpetrators of all gesa@nces accountable. It is further
important to investigate the factors that contebtd or otherwise enable the practice of
enforced disappearance in Nepal, including thodéined in the Supreme Court decision

above.

Chapter 7 — Torture

“No one shall be subjected to torture or to cruelhuman or degrading
treatment or punishmefitUniversal Declaration of Human Rights, article 5

International law unambiguously prohibits tortufdepal has ratified and is a party to at least
four treaties that expressly prohibit torture: Theneva Conventions, the Convention against
Torture and Other Cruel, Inhuman or Degrading Tneat or Punishment (CAT), the
International Covenant on Civil and Political RighftCCPR), and the Convention on the
Rights of the Child (CRC). Notably, under CAT, t®vernment of Nepal is obliged to
promptly and impartially investigate credible abéigns of torture and ill-treatment, and to
punish the perpetratof$.The 1990 constitution of Nepal prohibited tortuss, does the
current interim constitution. However, tortuper seis not a criminal offence under Nepali
domestic law’

Torture, mutilation, and other sorts of cruel andumane and degrading treatment appear to
have been perpetrated extensively during the adpéiccording to available data, by both the
security forces and the Maoists. Altogether, thRA Jecorded well over 2,500 cases of such
alleged ill-treatment over the decade-long insucgen

Alleged cases show that the motive of the SecuWkiyces in perpetrating acts of torture
appears primarily to have been to extract inforamtbout the Maoists from anyone who
might have had something to reveal. The method® wensistent across the country and
throughout the conflict. Reports indicate thattighniques generally were allegedly intended
to inflict pain in increasing measure or over algmged period until the victim divulged
whatever information they were believed to have.

The TJRA also records cases of mutilation and f&ta of cruel, inhuman or degrading
treatment allegedly perpetrated on behalf of the@ista. The alleged Maoist usage of torture
and ill-treatment falls into two general, and sames overlapping, patterns. First, the
Mauoists allegedly perpetrated violence as a mehosascion, typically at the local level. For

example, violence was used against Nepalis whaeefio observe Bandhs (strikes), who
failed to make financial contributions to the Masifoften called “donations” irrespective of

whether they were given voluntarily), or who wemrdiéved to have spoken out against the
Maoists. In addition to affecting the victim, suabtion had a general coercive effect by
spreading a fear among the population that to appwsbe indifferent risked physical

punishment.
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Mauoists also allegedly used torture and ill treattres a punishment. Whether through the
“People’s Court” or simply by decisions of localnesmanders, Maoists regularly, and often
violently, punished persons deemed to have “miskatiaaccording to the Maoist code, or

those targeted because of their active or symimgjmosition to the Maoist movement. The

most notable group of victims were those that thaoidts suspected of being spies or
‘informants.’

Available data suggests that some Maoist cadres dismissed from the party or reportedly
sentenced to labour camps in response to allegatibtorture from outside organizatiofis.
Similarly, there are examples of certain SecurigycEé personnel being punished through
internal disciplinary measures, including court tisf’ Yet, at the time of writing this report,
no one from either party to the conflict has beentesnced to a term in prison for having
perpetrated torture, mutilation, or ill-treatmentidg the conflic®

The Special Rapporteur on torture and other crifluman or degrading treatment or
punishment has made several recommendations tol Map@sues within his mandate. In

March 2012, the Special Rapporteur stressed thatraleof his recommendations made in
2005 had not been implemented. In particular, hphasized the need to include a definition
of torture in the penal code, and ensure that meope convicted of torture be given amnesty
or benefit from impunity. He also stated that thatibhal Human Rights Commission

(NHRC) has not been able to carry out investigatiaf torture, and encouraged the
Government to strengthen its capacity in this ates.the time of writing this report, these

recommendations remain pending.

Chapter 8 — Arbitrary Arrest

Arbitrary arrest was a significant feature of tlenftict in Nepal. Thousands of people from

both sides of the conflict were detained in a marthat amounted to arbitrary detention

under international law. While suffering the injastof arbitrary arrest, persons held beyond
the reach of the law were easy targets for addititorms of ill-treatment, including torture.

That detention must not be arbitrary is a fundamdgmtinciple of both IHL and IHRL and is
clearly set out in article 9 of the ICCPR. Interoaal law aims to prevent arbitrary detention
by specifying the grounds for detention as welbawviding certain conditions and procedures
to prevent disappearance and to supervise thencaatineed for detention.

When the legality of detention is regularly revielay a judicial or other authority that is
independent of the arresting authority, or wheeeithprisonment has been pronounced by a
court as a lawful sanction under the domestic leggiime, the act does not generally amount
to arbitrary arrest Under Nepali law, in non-conflict circumstancésede requirements have
been Iegjflatively enacted so that a detainee bmubrought before a judicial authority within
24 hours:.

During the conflict, Security Forces often used miechanism of “preventive detention” as
the legal basis for apprehending Maoist cadres supporters because it circumvented
judicial oversight and other due process rightsdesriNepali law, preventive detention could
be initiated under a “preventive detention ordasiguant to the Public Security Act 1989 or
the Terrorist and Disruptive Activities (ControldaRunishment) Act (TADA) passed in 2002.
The TADA widened the scope of arrest, decreasedcipldoversight, and lengthened

detention deadlines.

Recorded cases show that these laws were appasysigmatically misused to detain a
number of people suspected of involvement in th@istanovement, without any charge or
trial. According to an official source, the totalmber of political prisoners in custody
reached 1,560 in mid-November 1989Human rights groups widely reported on non-
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compliance with legislative requirements for arrdsting the early part of the conflict.
Amnesty International, for example, noted that nohthe former detainees they interviewed
were given warrants at the time of arrest, nor vikey presented before a judicial authority
within the stipulated 24- hour period, as requiveder the Constitution of the Kingdom of
Nepal®®* Amnesty International found that many had beert kepolice custody for periods
longer than the 25 days allowable under the Statge€ Act 1992 and the majority of ex-
detainees interviewed were not informed of the ifisecharges against theffi. While
exploiting these public security laws, especiallyrinlg the initial period of detention, the
Security Forces frequently denied members of thairkee’s family access to them, or denied
the detainee access to a lawdrer.

For the purposes of recording incidents in the TJBAd for providing an appropriate basis
for analysis in this report, it was decided thagravity threshold was required for alleged
incidents of arbitrary arrest. Given that thereeveountless arbitrary arrests where the victim
was released after a period of days or even hthegshreshold was set at one year. Based on
information in the TIRA, 43 incidents of arbitramyrest by Security Forces were recorded
that met the one-year threshold. Of those, threesaoncerned the arrest of minors, and at
least seven concerned women.

“Arbitrary arrest” is reserved by definition fortacperpetrated by someone acting on behalf
of a state. While the Maoists, as a non-state aateo apprehended persons for a variety of
reasons throughout the conflict, these unlawfuédigdns do not technically fit the definition
of arbitrary arrest under IHRL. In this report suaictidents are termed “abductions
tantamount to arbitrary arrest” and were recordethe TIJRA when they met the one-year
gravity threshold. With the exception of those saned to work in labour camps as the result
of the quasi-judicial “People’s Court,” recordedioients show that Maoists did not tend to
detain persons for lengthy periods. While the Mizomllegedly perpetrated innumerable
arbitrary arrests during the conflict, few met tbee-year threshold. With such a small
sample, no particular patterns were discernible.

Chapter 9 — Sexual Violence

My family did not overreact to whatever happeneth&éobecause almost
every woman here has been raped, some countless tBome have been so
badly injured by repeated rapes by different arragspnnel that they are
barely able to stanf.

Even though other serious human rights violatiamamitted during the conflict period have

been extensively investigated and reported, thesdeatation of sexual violence remains
scarce. This is a reflection of the reality thatusg violence is often under-reported. Social
and cultural taboos make victims reluctant to sliaegr stories out of shame or for fear of
being blamed. This is exacerbated by a lack of sdpprotection and redress mechanisms
that existed during the conflict period, and ther fef repercussions or further victimization if

perpetrators were reported.

Both IHRL and IHL prohibit acts of sexual violenoepeace time and during confli¢HL
prohibits rape, sexual slavery, forced prostitutimnced pregnancy, enforced sterilization and
other forms of sexual violence of similar gravityhich can include assault, trafficking, and
strip searche¥. Under IHRL, gender-based violence including sexwilence “is
discrimination within the meaning of article 1” GEDAW.* Sexual violence can constitute a
war crime, a crime against humanity, a form ofuret or an element of genocitfe.

The extreme violence that women suffer during eonflioes not arise solely out of the
special conditions of war. Rather, such violencelirgctly related to the violence that is
experienced by women during peace tth&esearch in Nepal indicates that a strong
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patriarchal element in Nepali society lies at thetrof social and gender discriminatitn.
Further, research suggests that patriarchal sadgitowal norms and practices tolerate sexual
violence against women, thereby legitimising the afssuch violencg.

Cases recorded in the TJRA indicate that Securiticds appear to have perpetrated the
majority of cases of sexual violence. Out of ovee dlundred cases catalogued, 12 list Maoist
personnel as alleged perpetrators. Among the capestedly committed by Security Forces,
an almost equal number refer specifically to thealdPolice and the RNA, whereas other
cases refer to the APF, the Security Forces, théiddnCommand or generically to the
“police” as alleged perpetrators. The incidentegddly perpetrated by Nepal Police are
evenly distributed throughout the conflict periedilst those by the RNA took place mostly
after 2001, which coincides with the date of tlisployment.

The violence by security forces was allegedly cottadiin the course of searching for and
interrogating Maoists, with women suspected of péitaocists or supporting Maoists, having
faced particularly severe violence. There is culyenot enough information to establish
whether sexual violence committed by Security Fonwas institutionalized or systematized.
However, it does appear that implicit consent waerg at higher ranks which served to
encourage a culture of impunity for opportunistxwsal violence, and suspicion of Maoist
affiliation was used as an excuse to avoid scrusingiccountability. Most violations concern
alleged rape, gang-rape and attempted rape witle sases of forced nudity Several cases
identified during the reference archive exercidiegadly perpetrated by Security Forces,
involve rape of female Maoists where they suffepadticularly brutal sexual violence and
were eventually killed.

The data available indicates that children, i.elsgunder 18 years old, were particularly
vulnerable during the conflict period. More tharedhird of the victims of sexual violence
were children, with many under 15 years old. Them® even cases where the victim was
under ten. A number of cases affected multipleimist often when sexual violence was
reportedly committed by Security Forces personmghée course of search operations. There
are cases where victims were allegedly sexualls@dwhen pregnant, and of victims with
mental disabilities. Further, some victims lostitHde as a result of unwanted pregnancy
caused by rape or during the course of abortidovi@hg such pregnanciés.

Research undertaken by the Institute of Human Rigtammunication, Nepal (IHRICON)
found that when offences of sexual violence or ralfegedly committed by Security Forces
were reported to any level of authority, actionseverely taker”> IHRICON reports that a
small amount of money would be given to those widgéd a complaint to “keep quiet”,
including in one case where a 13-year-old girl vedlegedly raped by Security Forces
personnef’ Collaborative research by the Advocacy Forum-Nemad the International
Center for Transitional Justice concluded that bd#mists and Security Forces personnel
perpetrated sexual violence but that the majofigllegations were made against the Security
Forces) The research also found that rape was a “commactipe” adopted by the RNA to
punish female Maoist cadres and sympathizers.

A primary conclusion of this chapter is that magsearch is needed to understand the scale of
sexual violence during the conflict. Further infeion needs to be sought in a manner that is
culturally and gender sensitive, responds to tles®f victims and empowers victims in the
process. Above all, investigation and prosecutibeexual violence allegedly committed by
both Maoist personnel and Security Forces persommedt be carried out as a matter of
urgency.
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Chapter 10 — Accountability and the Right to an Efftive Remedy

“Everyone has the right to an effective remedyhgydompetent national tribunals
for acts violating the fundamental rights grantechtby the constitution or by law.”

Accountability Challenges: Seeking justice for
Maina Sunuwar

A lack of cooperation by security forces has présen
significant obstacles to investigations. The cadethe
torture and death of Maina Sunuwar illustrates this
situation.

On 17 February 2004, officers of the Royal Nepaimgpr
took 15-year-old Maina Sunuwar from her home in t€av
District to the Birendra Peace Operations Trair@amtre in
Panchkhal. At the Training Centre, she was subjetbe
severe torture in the presence of seven RNA officard
soldiers, including two captains. She later begamiting
and foaming at the mouth, and then died. In an rgopa
effort to cover up the killing, the army personinelolved
took her body outside the compound and shot hénback.

An initial Court Martial convicted three men with
“employing improper interrogation techniques” andered
minimal punishments. The family of Maina Sunuwar
sought justice from the Supreme Court which issaed
mandamus order requiring an investigation to beptetad
within 3 months. Subsequently, on 4 December 260,
Nepal Police requested the Nepal Army to present fo
investigation four Army officials implicated in thgime.

During 2007, the Nepal Army Adjutant General stated
OHCHR-Nepal that the Army had already taken action
against the officials, and thus there was no neethem to

act. This determination was apparently based on thdg
constitutional prohibition of prosecuting the sarmase
twice. The Nepal Army considered that the courttrabr
proceedings instituted against the suspects wefieisnt

to deal with the matter. However, murder and tertur
charges had not been raised in the initial counttiaia

Although a summons for the murder charge was issued
January 2008, the Nepal Army has repeatedly faited
comply with court orders in relation to the offigawvithin

its ranks. On 13 September 2009, the Kavre Dis@mtirt
ordered Nepal Army Headquarters to proceed immelgiat
with an automatic suspension of one of the sermmagors
implicated, and to submit to the court all the dile
containing the statements of the people interviesedhe
Military Court of Inquiry. Although some document&re
submitted in December 2010, many others have nenh be
provided to the Court. Furthermore, the Nepal Arsent
one of the alleged perpetrators on a UN Peacekgepin
mission. He was recalled in 2010. But he re-joiried
Nepal Army upon his return and, at the time of gt has
not been handed over to the Nepal Police.

Universal Declaration of Human
Rights, article &

Documentation examined in the course
of compiling this Report indicates that
up to 9,000 serious violations of IHRL
or IHL may have been committed during
the decade-long conflict, most of which
fall within the themes outlined in
previous chapters. However, at the time
of writing this report, no one in Nepal
has been prosecuted in a civilian court
for a serious conflict-related crime. It is
therefore reasonable to conclude that
there has been a systematic failure on
the part of responsible authorities to
bring individuals to justice, and that this
lack of accountability served to
perpetuate the commission of additional
abuses during the conflict.
Accountability therefore remains a
matter of fundamental importance to
Nepal as it deals with its legacy of
conflict>®

The Government, the major political
parties and the Security Forces have
repeatedly made commitments to
combat impunity. Paramount is the
embodiment of this commitment in the
Interim Constitution, drafted through
political consensus and ratified by the
Interim legislature, which guarantees the
right to a constitutional remedy for those
whose fundamental rights have been
violated® It also imposes on the State
the obligation to “ adopt a political
system fully compliant with the
universally accepted basic human
rights... rule of law... accountability in
the activities of political parties, public
participation and the concepts of
impartial, efficient and fair bureaucracy,
and to maintain good governance while
ending corruption and impunity.®”
This commitment follows the CPA of
November 2006 which explicitly
foresees the role of the TRC as “finding
out the truth about those who committed
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the gross violations of human rights and were imdlin crimes against humanity in the course of
the armed conflict®® The current Draft Bill to establish the Truth aRdconciliation Commission,
which has yet to be finalized and adopted, stdtasdne of the purposes in passing the legislation
is: “To put an end to impunity by bringing persons itveal in serious violations of human rights
and crimes against humanity within the law...”

Primary responsibility for redressing serious cnatiacts rests with Nepal's justice system. As
mentioned in the various chapters of this Repoanyrbut not all offences that amount to serious
violations of human rights or IHL have an equival@nohibition in Nepal's domestic law and
therefore may be prosecuted in its domestic couwtdawful killings and rape are notable
examples. Other crimes, such as disappearancesodunck, are more problematic because they
have not been explicitly criminalized in Nepal. #ctomprising incidents of torture or
disappearance, however, often include elements #rat criminally prohibited by other
provisionsSDespite these multiple layers of accountability hesdsms already in place, there is a
notable absence of cases where police or army meeshave actually been held accountable and
given a punishment proportionate to the gravityhef offence: several years after the formal end of
the hostilities no one has been criminally prosedum a civilian court for serious human rights or
IHL violations®

An in-depth analysis reveals examples of where wtedility mechanisms have failed to bring
justice for violations and pinpoints the obstadhest were encountered by victims and their families
as they pursued a remedy for alleged violationgosGaxist in applicable laws, both in terms of
criminalizing violations of international law suels disappearances and torture, and in relation to
ensuring the necessary procedural rules for dismo®sf information, public investigation and
facilitating initiation of proceedings against setyu personnel or other government employees.
These gaps are compounded by a lack of cooperfiiom security forces and the Maoists in
relation to conflict related violations and theldeg of the Government to pursue cases involving
conflict violations.

In recent years there has been an increasing tfecake withdrawals on the basis that they were of
a “political nature”. However, a large number ofearecommended for withdrawal are of a serious
criminal nature, and many occurred outside theopedf the conflict. The withdrawal of cases
where serious international crimes have been allégecontrary to both IHL and IHRL. In
December 2011, the major political parties submifieoposals to empower the future TRC to grant
amnesties for international crimes and gross \vimtat of international law committed during the
conflict. As indicated above, granting amnestiesdertain crimes, particularly genocide, crimes
against humanity and war crimes, contravene priesipnder international law. The United Nations
has a policy that prevents it from supporting aational processes that run counter to its position
against such amnesties.

Chapter 11 — Recommendations

The final chapter of this Report includes a comprelive range of recommendations
addressed to all major stakeholders in the Nepansitional justice process. The
recommendations are based on the primary findifigseoReport and highlight the key areas
that require attention to ensure that all violagiasf human rights and IHL are properly
addressed. In addition to addressing the Governmaedt its Ministries and the future
transitional justice mechanisms, recommendatioesatso made to the Security Forces, the
Mauoist leadership, political parties, the NHRCilcdociety and the international community.
Finally, the victims themselves are encouragedupsrt the prosecution of emblematic
cases involving those responsible for the worstrafés, and to seek reparation which they
are entitled to receive under international law.
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! The Informal Sector Service Centre (INSEC), ailgdiuman rights organisation in Nepal, recorde@3@ people
killed: INSEC Conflict Victim Profile (August 2010available from www.insec.org.np/victim/. Accordito the
International Committee of Red Cross (ICRC), mbiant1,350 individuals who went missing during tbaeftict remain
unaccounted for. International Committee of the Reaks, “Nepal: Red Cross releases documentargmuiftict-related
missing.” (8 August 2010). Available from www.icocg/web/eng/siteeng0.nsf/html/nepal-news-06081ahAtime of
publishing this Report, the number of persons metias killed had increased significantly and aaexpected to
increase further as investigations continue.

2 Comprehensive Peace Accord 2006, articles 5.23%4 and 7.1.3.

3R. Andrew Nickson, “Democratization and the GrowtfCommunism in Nepal: A Peruvian Scenario in thakivig?”
and Stephen L. Mikesell, “The Paradoxical SuppbNepal’'s Left for Comrade Gonzalo”, in Deepak Taaal.,
Understanding the Maoist Movement of Nefidthmandu, Martin Chautari, 2003).

4 Henceforth, “CPN (Maoist)” or “Maoists”. The termsll be used largely interchangeably in this Exé@iSummary.
®The Army Act 2006 was promulgated on 28 Septembé62a little less than two months before the sigrif the
Comprehensive Peace Accord.

¢ Armed Police Force Act 2001, section 6(1)

7 Ibid, section 8

%Theoretical Premises for the Historic Initiatiohthe People’s War”, September 1995,
http://www.ucpnm.org/english/doc3.php: “5.

° At the time of writing this report, Nepal has matified the International Convention on the Préitecof the Rights of
All Migrant Workers and Members of Their Familieg€RMW) or International Convention for the Protectiof All
Persons from Enforced Disappearance (CED). Althdugghal signed the Convention on the Rights of Rersdth
Disabilities on 3 January 2008, this Conventiondsyet ratified and did not apply during the carfperiod.

10 C.N.270.2002.TREATIES-4 (Depositary Notificatiog March 2002 and C.N.170.2005. TREATIES-3 (Depogit
Notification). 14 March 2005

11 Jean-Marie Henckaerts and Louise Doswald-Beckhiointernational Committee of the Red Cra3sstomary
International Humanitarian Law3 vols.), (Cambridge, Cambridge University Pr&§s)5).

2 nternational Committee of Red Cro§sistomary International Humanitarian Lavule 14 (see endnote 11).

13 International Committee of Red Cro&sstomary International Humanitarian Lawle 97, which is derived in part
from the IHRL obligation upon states to proteat lffee endnote 11).

1 Fourth Geneva Convention, article 147.

15 Statute of the International Criminal Court, AICBN83/9* (1998), Article 8(2)(c). Nepal is not cemtly a party to
the Rome Statute, however, certain aspects of tineeRStatute represent a codification of customasrimational law
and it is therefore used in this analysis of crimgainst humanity to illustrate the applicatiorito$ crime.

1% Ibid, Article 7.

7 Ministry of Peace and Reconstruction website, [ymecy Peace Support Operation (available from
www.epsp.gov.np/eng/index.php?page=deceased_main).

18 2003-08-17 - incident - Ramechhap - _i3381.

9 Muktinath Adhikari (Ref. No. 5985) was killed aftabduction on 16 January 2002, Kedar Ghimire (Ref.5982)
was killed after abduction on 19 January 2002 arjdrAGhimire (Ref. No. 5948) was killed after abtlan on 27 June
2002.

2|n this Report, the terminology “enforced disappeaes” is used to refer to state-related disappeasaFurther, the
phrase “actions tantamount to enforced disappeasdmefers to CPN (Maoist) related disappeararaas the term
“disappearances” is used in a general sense aral/& both categories of cases.

ZInformal Sector Service Centiduman Rights Yearbook 1991997).

22 Amnesty Internationalepal: Escalating ‘disappearances’ amid a cultuféropunity Available from
www.amnesty.org/en/library/asset/ASA31/155/20046eabdd2f-d59d-11dd-bb24-1fb85fe8fa05/asa31155206¢ah
accessed on 2010-06-17).

ZReport of the Working Group on Enforced or InvoluptDisappearances to the Human Rights Council
(A/HRC/13/31).

2Report of the Working Group on Enforced or InvolugtDisappearances to the Human Rights Council
(A/HRC/19/58/Rev.1).

% OHCHR-Nepal Conflict-Related Disappearances in Bardiya DistrDecember 2008, p 5.

% Comprehensive Peace Accord, 21 November 2006ps8d.3.1 and 7.1.3; Interim Constitution 200Tich 33(m).
% Amnesty InternationaNepal - Human Rights at a Turning Poir{@99). Available from
www.amnesty.org/en/library/asset/ASA31/

OHCHR-Nepal Conflict Related Disappearances in Bardiya Distridecember 2008, p 4.

2Report of the Working Group on Enforced and Invtsnyn Disappearances to the Human Rights Commissitission
to Nepal(E/CN.4/2005/65/Add.1), p 12
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3 OHCHR-Nepal Conflict Related Disappearances in Bardiya Distridecember 2008 and OHCHR-Nep@kport of
investigation into arbitrary detention, torture adisappearances at Maharajgunj RNA barracks, Kathdug in 2003 —
2004 (May 2006).
® Available from http://www.nhrcnepal.org///publicati/doc/reports/Disapp-Status-Rep-2008-Nep.pdf, ssemkon
2010-06-20
32For example, see the pattern of abductions angptsaances by the CPN-M in 2008 reporte®@HCHR-Nepal,
Conflict Related Disappearances in Bardiya Distridecember 2008
% OHCHR-NepalHuman Rights Abuses by the CPN-M: Summary of Cngcgeptember 2006, p 5.
34 CAT articles 12 and 13.
% However, some elements of torture are prohibitedational law, for example, physical assault aattery,” kutpit)
exist in the Nepali National Cod®(luki Ain).
% For exampleMadi bus bombing, Ref. No. 2005-06-06 - incident - @hit _0106, emblematic case 5.15. Those
involved in this case received only two to threenths of ‘corrective punishment.” OHCHR-Nep#iman Rights
Abuses by the CPN (Maoist), Summary of Con¢&eptember 2006, p.8. Available from:
http://nepal.ohchr.org/en/index.html
37 See the Maina Sunuwar case below in Emblematie £
% Nor has anyone been sent to prison for perpegratity of the other prohibited acts in the Nepaiil ciode, such as
assault, beating, or mutilation.
% Human Rights CounciReport of the Special Rapporteur on torture anceptituel, inhuman or degrading treatment
or punishment, Juan E. Méndez, Follow-up to themamendations made by the Special Rapporteur wisiThina,
Denmark, Equatorial Guinea, Georgia, Greece, Indoaglamaica, Jordan, Kazakhstan, Mongolia, NeNaeria,
Paraguay, Papua New Guinea, the Republic of Mold®&ain, Sri Lanka, Togo, Uruguay and Uzbekistan
A/HRC/19/61/Add.3 (1 March 2012).
40 see, e.g.United Nations Working Group on Arbitrary Detemtj Fact Sheet No.26Fhe Working Group on Arbitrary
Detention (9 December 1998) Available from www.ahotg/Documents/Publications/FactSheet26en.pdf.
“!In Nepal, the arresting authority must presentdiinee to a judicial authority within a peridd2d hours from the
time of arrest, except where the person arresta d¢tizen of an enemy state or s/he is detaineterupreventive
detention. This requirement is contained in both1B90 and 2007 Constitutions (articles 14(6) ahd62 respectively),
and the State Cases Act in relation to the perigmblice detention (section 15(1)).
2 As quoted by Amnesty Internationlepal: Human Rights and Secur{8000). Available from
http://www.amnesty.org/en/library/asset/ASA31/0@DA/en/389533d6-dfc0-11dd-8el7-
69926d493233/asa310012000en.html
ﬁ Amnesty InternationalNepal - Human Rights at a Turning Poir{fs2e endnote 27)

Ibid.
5 In cases where the Security Forces denied hottimgletainee at all, the elements of the crimadisfappearance” will
likely have been met.
“8 Victim of a rape in 2002 speaking to OHCHR-Ne#|FPA, Advocacy Forum and Centre for Mental Health
Counselling (CMC) during the assessment missiokcitham District in May 2009.
7 Stop Rape Now, UN Action Against Sexual Violeneeonflict, Analytical and Conceptual Framing of Conflict-
Related Sexual Violenc8ee alsdJN Security Council Resolution 1325 (S/RES/13Z%)00), preamble, para 10;
“8 General Recommendation No. 19 of the Committediotin&tion of Discrimination against Women: Violenagainst
Women(11" session, 1992).
49 UN Security Council resolution 1820 (S/RES/1820)(8) para 4.
0 UNIFEM, Women, War, Peace: The Independent Experts’ Aseassm the Impact of Armed Conflict on Women and
Women's Role in Peace-buildifiyew York, UNIFEM, 2002) p.13.
*1 |bid, p. 1; UNIFEM & SAATHI, “Sexual and Gender 8&d Violence during Conflict and Traditional PeridHapa
and Morang Districts: A Research”, 2008, p.7; FofomWomen, Law & Development, “Domestic Violenagainst
Women in Nepal: Concept, History and Existing Laws’10, Available from www.fwld.org/article.php.
2 UNIFEM & SAATHI, “Sexual and Gender Based Violerthering Conflict and Traditional Period: Jhapa &hafang
Districts: A Research”, 2008, p.7, p.10.
53 Assessment Mission by OHCHR, UNFPA, Advocacy Foerrd CMC in Achham District, p. 170.
* Nepal adopted a law that legalised abortion in2200
% |nstitute of Human Rights Communication, NepalRIBON), Sexual Violence in the “People’s War”: The Impatt o
,sAermed Conflict on Women and Girl in NepgRathmandu, IHRICON, 2007) p.31.

Ibid.
% |bid, p. 49.
%8 This right is also enshrined in article 2 of tl¥CPR, which is a right non-derogable during stafesmergency.
% See, e.g Maina Sunuwar case, Ref. No. 2004-02-17 - indidé&avre _0259Devi Sunar v. District Police Office,
Kabhrepalanchok, Dhulikhel et dllepal Kanoon Patrika, Supreme Court, Case 2064/200¥. 49, Issue 6, at pp 738-
749
% |nterim Constitution of Nepal (2007) article 3&yfit to constitutional remedy), article 107 (juiitibn of the supreme
court)
®1 |bid, Article 33 (c) Obligations of the State.
62 Comprehensive Peace Accord (2006) Article 5.2.5
% For example, physical assault and “battergitgit) exist in the Nepali National Cod®(luki Ain).
% The Nepal Army claims to have conducted militargqeedings against its members for IHL or IHRL &iins,
however, the Nepal Army has never substantiatesktbaims despite repeated requests by OHCHR so.do
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CHAPTER 1 — INTRODUCTION

1.1 REPORT OVERVIEW

The Nepal Conflict Report documents and analyses the major categories diatarlated
violations of international human rights law andemmational humanitarian law that took
place in Nepal from February 1996 to 21 Novembdl62@he cases and data in the Report
are derived from theTransitional Justice Reference Archive (TJRA),a database of
approximately 30,000 documents and cases, sounwed fhe National Human Rights
Commission (NHRC), national and international NGsl from OHCHR’s own monitoring
work in the country following establishment of dsuntry office in Nepal in May 2005. This
data archive was developed by OHCHR as an infoomatianagement tool that allows for
elaborated research into the incidents recorded. imhe TJRA should be considered an
indispensible partner to this Report and is frealailable on the OHCHR website at
www.ohchr.org

The report and the TIRA focus on serious violatwingternational law observed during the
conflict such as unlawful killings, disappearancesture, arbitrary arrest, sexual violence
and lack of effective remedy. In this contextsitimportant to emphasize that the work that
led to this report was conducted as a preliminagr@se to compile and preserve materials
and accounts of allegations. This work was not tadlen as a criminal investigation and
OHCHR has not independently verified all of theegiitions listed in the TJRA or in the
Report. Nevertheless, in the recorded cases, OHGHJtating that there exists a credible
allegation amounting to a reasonable basis forisiaspthat a violation of international law
has occurred. Therefore, these cases thereforé therprompt, impartial, independent and
effective investigation by competent judicial auities.

To date, the response of the Nepalese authoritiéshe Maoists in the face of the substantial
number of serious allegations of crimes committadrd) the conflict has been negligible.
Police officers, political party leaders and goveemt officials have deflected, postponed or,
in some cases, withdrawn examination or prosecufoalleged violations, saying that they
cannot or should not be pursued now and that the WH deal with them. The apparent lack
of political will on the part of the Nepali authtieis and the political parties to prosecute those
who may have been responsible for serious violatioh human rights and international
humanitarian law committed during the conflict hasly encouraged further serious
violations and risks continuing to do so.

This work was undertaken by OHCHR staff and expertsultants based in OHCHR-Nepal
and Geneva, with the financial support of the UMdeeFund for Nepal. The aim of the
project is to contribute to a lasting foundatiorr fpeace in Nepal by providing the
groundwork for the transitional justice process.

By contributing to the documentation and compilataf serious violations of human rights
and international humanitarian law committed in &leguring the conflict, the report aims to
assist the Government of Nepal, the National HumRaghts Commission, the transitional
justice mechanisms and civil society to combat inigyi to provide a remedy and reparations
to the victims, and implement a transitional juststrategy. Accordingly, OHCHR offers this
Report and the TIRA as a contribution to the ingrdrtask of establishing the truth about
serious violations committed during the confliet,the interests of consolidating peace and
the rule of law.
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1.2 BACKGROUND

The Nepal Conflict Report is the culmination of tmeork of many individuals and
organisations, conducted over an extended perioghw. During more than ten years of
armed conflict in Nepal, Nepali human rights orgations, civil society activists, journalists,
the National Human Rights Commission (NHRC), in&ional NGOs and OHCHR actively
monitored, made interventions and reported on gerigolations of international human
rights law (IHRL) and international humanitariamvlglHL). This work included recording
information on the violence occurring throughowt ttountry in connection with the conflict.
Particularly in the early years of the conflictpse collecting information in the field and
writing reports were not well resourced and did possess sophisticated technological
equipment. Rather, a commitment to fundamental munights principles and a pen and
paper provided the impetus and tools for the job.

Although the most pressing purpose was to protedtpgomote the rights of individuals and
to spare civilians from harm during hostilities,strdifficult and often dangerous work
produced a tremendously varied and extensive nupfbeports, media articles, testimonials,
books, documents and other materials. Cumulatitblg,diverse body of literature depicts a
detailed (though incomplete) mosaic of conflicatetl violence.

By signing the Comprehensive Peace Accord (CPAg9, @overnment of Nepal and the
Communist Party of Nepal (Maoist) (CPN (Maoist)jrouitted to establishing the truth about
the conduct of the war and to ensuring the corslieictims receive both justice and
reparations. To achieve this aim, the CPA proviftedhe establishment of two transitional
justice mechanisms:

* A Truth and Reconciliation Commissiota bring the actual facts to the public by
investigating the truth on gross violation of humahts, incidents regarding crimes
against humanity and the persons involved in sudidénts during the course of
armed conflict, and

« A Commission on Disappeared Persotwshave legal arrangements for the act of
disappearance by making it a punishable offencetarlnish the persons involved
in disappearing people, provide for the reparatidosthe victims by protecting the
right of the family to know the truth relating tiet person disappeared, and to find
out tzhe truth in relation to the disappeared persoand those responsible for such
acts:

These commitments, which now have constitutionatust are a concrete and formal
acknowledgement that the legacy of the conflict aim to be addressednd that truth,
justice and reparations for victims are necessargeicuring sustainable peace. As clear as
these obligations are, the task confronting the @@onmissions will be formidable in terms
of the scope and complexity of the inquiry.

! Nepal, Comprehensive Peace Accord, article 5.245(2006); Interim Constitution of Nepal (2007),icle
33(s).

2 The Seven Political Parties and the then CPN (Mpaoiade an agreement on 8 November 2006 to fdrigha
level commission of inquiry to look into disappeaaras.See alsdnterim Constitution of Nepal (2007), Article
33(a).

® Transitional justice processes and mechanismiaseciated with a society’s attempts to come tmsewith a
legacy of large-scale past abuses, in order toreracountability, serve justice and to achievemeiiation.”
Report of the UN Secretary-General, The rule of la transitional justice in conflict and post-conflsocieties
(S/2004/16), para. 8.
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At the time of writing this report, the legislatian enact these Commissions had been
significantly delayed, following the failure of pibtal parties to agree on a text, and remained
in draft format. In addition, the major politicahies have submitted proposals to empower
the future Transitional Justice Commission to graminesties for international crimes and
gross violations of international law committed idgr the conflict. OHCHR recalls that
States should refrain from granting amnesties éotain crimes, particularly genocide, crimes
against humanity and war crimes, as such amnesiigsavene principles under international
law. Further, not only do amnesties violate intéomal human rights law by upholding
impunity, they also weaken the foundation for aujle® and lasting peace. In this context, it
is notable that the United Nations has a policy fivavents it from supporting any national
processes that run counter to its position on atigses

Irrespective of the existence and status of theseimportant Commissions, many of these
allegations constitute violations of Nepali lawsdamerit a prompt, impartial, independent
and effective investigation by the competent Nejodlicial authorities.

1.3 PROJECT OUTPUTS AND TOOLS

The primary purpose of this project was to syst@aby identify violations of human rights
and international humanitarian law related to theflict.* As such, the two tools are intended
to provide the Government, the National Human Rigbbmmission and civil society with a
basis for advancing the transitional justice precasd for monitoring its progress, or lack
thereof.

The specificities of each tool and their poteriidé are explained below.
1.3.1 The Transitional Justice Reference ArchiveJRA)

The TJRA is a fully-searchable structured electrarichive of several thousand documents
and other materials relevant to the conflict, ithbidepali and English. It includes allegations
of violations distilled from English and Nepali Gumge data that have been deemed, through
an impartial assessment by OHCHR, to meet the hbleéscriteria> Information was
compiled from a wide range of credible sourcesuditig national and international NGOs as
well as OHCHR-Nepal's own reporting over the lagt ywears. Cases contain information
about the victim(s) and the perpetrator groupgallgualification of the alleged violation, the
date it occurred (or commenced) and its locatideoAncluded is the narrative of the incident
as recorded by source(s). It should be noted kmaptiblic version of the TIRA available on
the OHCHR website has removed any informationyigiclg cases, which were deemed to be
confidential. This information may be made avaiatd the transitional justice commissions
or courts of law, as appropriate.

OHCHR did not assess whether or not a violationldeen committed. The TJRA provides
users with information and tools to undertake reseand make their own assessments. For
example, with the benefit of being able to makelimiaary assessments of a range of
incidents by reference to, for example, locatigmpet of violation, affiliation of victim or
perpetrator, or any combination thereof, users caganise activities and areas of

4 Other existing data has fallen short for one oreweasons: data (1) has not been countrywideg@not
covered the whole period of the conflict; (3) hatydocused on a very specific set of violationgphenomena
(such as disappearances), or; (4) has not beenlatéd in a rights-based framework. Both the Miyisf Peace
and Reconstruction and the Informal Sector Servicar€4INSEC, a leading Nepali NGO) have compiled
conflict-related data but these focused more onaitiss, for the purposes of compensation, thamoméext,
victims of the violations or the affiliation of petrators.

® Refer to Annex Two, p. 229 for detailed informatmmthe methodology of data selection and the ltoids
criteria.
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investigation promptly and objectively. Howeverjstimportant to remember that the TIRA
is composed of documents from many sources thatdacoften brief and incomplete data
that do not employ consistent or controlled languagcordingly, care should be taken when
searching for or using key words or phrases simegetis no guarantee that they are
exhaustive of all synonyms or alternative languaged in documents in the Reference
Archive.

The Archive also includes documents available enlirom national and international
organisations, OHCHR and other UN agencies, thaarau elsewhere. It also provides data
on the chain of command of the parties to the aunifh terms of areas or regions and/or
structures where specific units operated. Documissised by both parties to the conflict
between 1996 and 2006, many of which are no longdely available, have also been
included whenever possibleThe Reference Archive is therefore important nolyas a
consolidated planning and reference tool for ingasing serious alleged violations, but also
for preserving relevant documentation for postesityg for future judicial truth—telling and
transitional justice initiatives.

1.3.2 The Report

This Report presents research and analysis of useniolations of human rights and
international humanitarian law committed during tleenflict including the relevant
international law, patterns and trends associafddsuch violations and recommendations. It
consists of eleven chapters, of which four relatectly to categories of violatiorlsnlawful
Killings (chapter 5), Enforced Disappearances (tdvap), Torture (chapter 7), Arbitrary
Arrest (chapter 8) and Sexual Violence (chapter 9).

Each of these five chapters addressing categofieso@tions commences with the legal
elements that define the violation, followed byekent key issues and patterns and is
illustrated with emblematic cases taken from thRA.JMost emblematic cases are followed
by an analysis of how, if the facts were establistieey would constitute a legal violation. In
order to provide additional information on the irap¢hat the conflict had on various areas
and groups, the Chapters on Unlawful Killings, Pgaarances and Torture also include a
series of visual aids. These present a range afdrsgated data from the TIRA and from
INSEC victim profile§ according to (1) geographic area, (2) surnamedeerminority,
occupation and affiliation of the victim and (3etgroup affiliation of the alleged perpetrator.
The following visual aids present similar data ame¢éionwide level.

The other six chapters contain an introduction gtf1al); a conflict narrative that places the
issues discussed in succeeding chapters withiitecpband military context (chapter 2); an
overview of the parties to the conflict and thestians as the conflict unfolded, particularly
the Royal Nepal Army and the CPN (Maoist) (chap@@r a review of the applicable
international human rights and humanitarian lawt th@re in operation throughout the
conflict (chapter 4); and an assessment of the amesims that were in place during the
conflict intended to address allegations of wronggdgchapter 10). The Report concludes
with recommendations to all key parties includihg Transitional Justice Commissions (once
established), the Judiciary, the Security Fordes political parties, the NHRC, civil society,
the international community and the victims (chagd#). It must be noted that violations

® Press releases issued during the conflict by thattNepali Army and the CPN (Maoist) are an impurtacord
of what was said, and not said, by both partieglation to particular events (e.g. a clash or otheident) and
can be easily cross-checked against other infoomaticluded in the archive.

7 Chapter 5, Unlawful killing p. 72, Chapter 6, EnfeddDisappearances, p. 109, Chapter 7, Tortureu(im
information on mutilation, other ill-treatment, aarbitrary detention) p. 124, Chapter 8, ArbitrBmtention p.
151 and Chapter 9, Sexual violence p. 158.

8 The INSEC victim profile is a database of factuatadcollected on victims of the conflict by the HENGO
Informal Sector Service Centre (INSEC), availabléranat: http://www.insec.org.np/victim/
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concerning recruitment of children into armed fareeere not considered in this Report, nor
in the compilation of the TRJA, due to the exiseermf a specialized process and the
monitoring and reporting mechanism under Securigur@il Resolution 1612 (2005)
including monitoring by the Special Representatifi¢he Secretary GeneraHowever, this
should not prevent the transitional justice mecrasi or another competent judicial
authority, from considering such allegations in tloatext of investigations or prosecution of
violations of international law.

Additional information is provided in the Annexesnex One is a comprehensive timeline
of the events leading up to and comprising thelainAnnex Two gives an overview of the
Methodology used in the compilation of both the AJdd this Report.
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Diagram 1.1: All TJRA recorded incidents by allegedserious violation 1996-2006

® UN Security CouncilSecurity Council resolution 1612 (2005 July 2005, S/RES/1612 (2005). For further
information, see Chapter 4, section 4 6Hildren in Armed Conflict
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Nepal incident mapping: Alleged incidents
Cumnulative incidents per district, with increments by date

Killings: orange | Disappearances (unresolved): green | Other: grey
Plotting scale, increment {square): 1-5-10-25-50

Plotting scale, cumulative (circle): 1-10-50-100-250

Image generated by: OHCHR-Nepal, 2011

Data source: INSEC Victim Profiles, 2010

Diagram 1.2: All TIRA Incidents by District 1996-2M6
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Diagram 1.3: All TIRA incidents by Region 1996-2006
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CHAPTER 2 - HISTORY OF THE CONLFICT

2.1 OVERVIEW

On 13 February 1996, the Communist Party of Nepahofst)® launched an armed

insurgency against the Nepali State. Over the eoafghe next decade, what was initially
regarded as a minor problem of law and order imstaut part of rural Nepal developed into
an entrenched and often brutal armed conflict dfédcted the entire country. While the
precise number of conflict-related casualties is yet available, most current estimates
indicate that by the time the conflict came to enfal end on 21 November 2006, with the
signing of a Comprehensive Peace Accord betweerGthernment of Nepal and the CPN
(Maoist), at least 13,000 people had been killed.dite, more than 1,300 people who
“disappeared” during the conflict remain missing.

Human rights violations and abuses by both govemtr&ecurity Forces and by the CPN
(Maoist) were widespread throughout the conflicnftict—related killings were recorded in
all but two of Nepal's 75 district$. In addition to the serious violations and abuses o
international human rights and humanitarian lawneluding unlawful killing, torture,
enforced disappearance, sexual violence and lang-tabitrary arrest — which form the
substance of this report, thousands of people waextly or indirectly affected by the
conflict in other ways. Many individuals and farediwere displaced from their homes; there
were large-scale disruptions to education, heatith laasic government services across the
country; economic hardships were further exacedbdte the conflict; instability and a
climate of fear were widespread.

This chapter provides a brief narrative of the majgpects of the conflict, highlighting and
weaving together significant events and developstat took place between 1996 and 2006
to provide context for the alleged violations atmdises documented in the report. Firstly, the
historical context is outlined, followed by a sniagis of the political and socio-economic
conditions that existed at the start of the conflithe chapter then traces the organizational
and ideological evolution of the communist partesd factions that contributed to the
formation of the CPN (Maoist). An account of thenad conflict then follows, starting with
the declaration of what the CPN (Maoist) referreds a ‘People’s War?®

2.1.1 Background

Modern Nepal traces its origins to 1769, when thilerrof the small kingdom of Gorkha, in
what is now western Nepal, conquered and unitedidney kingdoms and principalities in the
southern hills of the central Himalayas into a En§tate ruled by the Shah dynasty. Shah
Kings ruled Nepal until 1846, when a member of Raaa aristocracy assumed direct power,
reduced the Shah King to a figurehead and foundggstem of hereditary prime ministers,

10 Henceforth, “CPN (Maoist)” or “Maoists”. The termsll be used largely interchangeably in this chapte
though the former is preferred in contexts whiderspecifically to official party policy, statemsror actions.

1 Informal Sector Service Centre (INSEC), a leadingéni rights organisation in Nepal, records 13,23
killed. INSEC Conflict Victim Profile (August 2010vailable from www.insec.org.np/victim/. Accorditgythe
International Committee of Red Cross (ICRC), more th&60 individuals who went missing during the cimfl
remain unaccounted for. International CommittethefRed Cross, “Nepal: Red Cross releases documemtary o
conflict-related missing.” (8 August 2010). Availabrom www.icrc.org/web/eng/siteeng0.nsf/html/nlepaws-
060810.

2 The high mountain districts of Manang and Mustditgnot record any conflict related killings.

3Whatever the ten-year phenomenon was called bgreiit groups and persons, the Comprehensive Peace
Accord (CPA) uses the term ‘armed conflict’. WHitee Maoists called it ‘People’s War’, it was alsderred to as
‘rebellion’, ‘terrorism’ and other names. ‘Insurgsfis used as a neutral word in this chapter, wedarring to
Maoist action during the armed conflict, such afiation, expansion and mobilization that did netassarily
involve both sides to the conflict.
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which would be led by members of the Rana familgrahe next century. In 1951, the Rana
Prime Minister was overthrown, due in part to @oby an emerging pro-democracy
movement, and the Shah dynasty was returned torpowe

Once restored to the throne, the King was sucdessiidelining calls for the election of a
constituent assembly to draft a new constitutibough there was some gradual expansion of
pro-demaocratic space during the 1950s, resultirthéncountry’s first elected Government in
1959. This period of relative political liberalizat was to be short-lived and in December
1960 the King dismissed the elected Governmentdxduall political parties and put in place
the Panchayat system of “partyless democracy’vioald prevail for the next 30 years.

In early 1990, several political parties, amongrittee Nepali Congress party and a coalition
of communist partie¥, launched a popular pro-democracy moverierthis movement
initiated a turbulent period of street protests aihincluded violent clashes and killings of
both demonstrators and police. As a direct resuthis action, multiparty democracy was
restored from May 1991.

Nepal's multiparty democratic system continued towgover the next decade. During the
1990s, three general and two local elections weld, hband multiple governments were
formed by both the NC and the Communist Party gidli€Unified Marxist-Leninist) (UML).
Gradually though, the democratic system found fitsebjected to strains on a number of
fronts and faced criticism from a substantial andreéasingly disenchanted sector of the
population for whom the promises of democracy —dggovernance, security and prosperity —
had failed to materialize.

Traditionally, social life in Nepal has been highdyratified, marked by caste and other
hierarchies which shaped much of social, economdt [olitical life. The dramatic political
changes of 1990 had raised popular expectatioseaél progress and greater equality and
though some statistical indicators from the ea®@ds show positive developments in the
economy, the living conditions of most people remedi poor. Economic indicators showed
an improvement in basic infrastructure and seryicesch as roads, air traffic and
communication networks, and health, education aaking facilities. However, this was
contrasted by a deeper economic and developmertisaeataused by decreased purchasing
capacity and access to land, increased dispartlyirmand in comparison to other countries,
and a general stagnation of the rural econbhBy the early 1990s, some analysts were
noting that deep-rooted socio-economic conditiamgdirable to armed conflict existed in
Nepal and warned of the possibility of a radicalvement rising up to channel longstanding
grievances’

Communist parties have long been a part of theipalispectrum in Nepal. The Communist
Party of Nepal (CPN) was formed in 1947 in India aon four seats in Nepal's first general
elections in 1959. Subsequent splits in the CPNeg#se to a number of leftist parties and
factions over the next four decades with sharpffedint beliefs over key ideological issues,

United Left Front was formed on 15 January 199@oitsisted of Communist Part of Nepal (Marxist-Léstin
(CPN (ML)), CPN (Marxist), Nepal Workers and Peasa@trganization, CPN (Fourth Convention), and
communist factions led by Tulsi Lal Amatya, VishBahadur Manandhar and Krishna Raj Varma. Martin Hoftu
William Raeper and John WhelptdPeople. Politics and Ideology: Democracy and So€lahnge in Nepal
(Kathmandu, Mandala Book Point, 1999).

5 TheJana Andolanor “People’s Movement”.

18 For social indicators at the start of the armedliminsee Nepal South Asia Centféepal Human Development
Report 1998Nepal South Asia Centre, Kathmandu, 1998).

R, Andrew Nickson, “Democratization and the GrowttCommunism in Nepal: A Peruvian Scenario in the
Making?” and Stephen L. Mikesell, “The Paradoxi8apport of Nepal's Left for Comrade Gonzalo”, in pak
Thapa ed.Understanding the Maoist Movement of Nefiadthmandu, Martin Chautari, 2003).
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including whether or not to take up arms in pursdicommunist goal® This ideological
divide was also evident during the People’s Movemerthe spring of 1990: while some
communist parties had officially taken part in themonstrations along with other parties,
otherd® offered only informal support and maintained aeocidgical commitment to armed
struggle.

In November 1990, several leftist parties unitedttees Communist Party of Nepal (Unity
Centre) (CPN (Unity Centre)) under the leadersHipPushpa Kamal Dahal (later known as
Prachanda), and in January 1991 the United Pedpteist Nepal (UPFN) was formed as the
Unity Centre’s political front. The UPFN contestée general elections in 1991 and won
nine seats to become the third largest party, lewfopmed poorly in local government
elections in 1992. In 1994 the CPN (Unity Centrelyl dhe UPFN split, the former led by
Pushpa Kamal Dahal and the latter by Baburam Biaattand both boycotted subsequent
elections’® In March 1995 CPN (Unity Centre) was renamed tbenfunist Party of Nepal
(Maoist) and plans were drawn up to launch an arstedygle against the State. The result
was entitledThe Strategy and Tactics of Armed Struggle in NapdPlan for the Historical
Initiation of the People’s Wartexts which formed the immediate conceptual fa@iimhs of
the insurgency.

The initial planning and formulation of the insungg is described in a 1997 CPN (Maoist)
publication:

[T]he Third Central Plenum of the Party held in Mar1995 chalked out a
detailed politico-military policy and programme toing the strategy and
tactics of people’s war in the country and madenalfdecision to launch

the war. This was followed by six months of hgmtéparations primarily to

remould the old organisational structure into ahijmg machine. Then a
Central Committee meeting of the Party held in &aper, 1995 adopted
the “Plan for the Historical Initiation of the Petgds War”, which defined

the theoretical basis and goal of the war and fdated a detailed plan and
programme for the final preparation and initiatiofi the war?*

In October 1995the CPN (Mauoist) launched a campéfgim Rolpa and Rukum districts to
mobilise cadres and expand its support BaSéortly thereafter, in early November 1995, the

181n 1971, a group of communist revolutionaries khed an uprising in Jhapa District which was sugged by
the police, resulting in the death of many cadB¥gstened by this failure, the All Nepal Revolutignar
Coordination Committee parted from a ‘protractedgbe’s war’ line of ideology in favour of non-militameans
to achieve party goals. It expanded its organinatiod became the CPN (Marxist — Leninist), andneadly, the
CPN (Unified Marxist — Leninist) when it joined handith CPN (Marxist), the remnant of the origind <.
Meanwhile, in the CPN there were debates and divssdue to differing views on a number of issuesluiding
whether to pursue a ‘popular movement’ or a ‘piitrd war’, whether to seek restoration of parlianzem call
for a constituent assembly or support the monarahgl,whether or not to adopt pro-Soviet Marxisnprar
Chinese Maoism. A group led by Mohan Bikram Singh Mirchal Lama, called CPN (Fourth Convention), was
formed in 1974 and favoured a ‘people's movemératt tould, at an opportune time, be convertedrtedr
revolt. That group split, mainly on the issue ofettier to support conventional Maoism and the Cultura
Revolution in China or to follow the reformist agerafdMao’s successors. Splitting from Nirmal Lamaie of
the more conservative Maoists formed CPN (Masabdh within two years the leaders of the new paldp
split: Mohan Bikram Singh, along with Baburam Bhattamained with the CPN (Masal) and Mohan Baidya,
along with Pushpa Kamal Dahal, formed the CPN (MBsbahal emerged as a leader of his party, tofedts
Secretary General in 1989.

9CPN (Masal) and CPN (Mashal).

20 Arjun Karki and David Seddon, “The People’s WaHistorical Context”, in Arjun Karki and David Seddo
eds., ThePeople's War in Nepal; Left Perspecti@lhi, Adroit Publishers, 2003), pp.12:18eepak Thapa and
Bandita SijapatiA Kingdom Under Siege: Nepal's Maoist Insurgency 611@02003(Kathmandu, The Print
House, 2003).

21 CPN (Maoist), “One Year of Peoples War in Nepalvie”, Worker,(February 1997).

22The SiJa Campaign, named after two mountains in Ruud Rolpa.

ZThapa and Sijapath Kingdom Under Siegsee footnote 20)
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police launched an action called Operation RomedRaipa District; additional police
personnel were sent to the area to support theabperand new police posts were
established. Although Operation Romeo was offigidiscribed as a response to an increase
in criminal activity in the district, Human Righi&/atch and other observers consider the
operation to have been designed to dislodge the @GRAbist) from the area. The operation
resulted in gross violations of human rigfiténstead of quelling anti-Government activities
in Rolpa District, it drove the already disaffectaold impoverished rural population toward
the CPN (Maoist), and spurred the kind of resentmére party needed in order to mobilise
the rural population against the Governnfént.

In late 1995, the CPN (Maoist) continued with effaio expand its influence and support. It
organized public rallies and meetings in roughlyd&ricts across the country, ending with a
rally in Kathmandu in December 1995,

2.1.2 The Conflict

On 4 February 1996, Baburam Bhattarai submitte@-point demand to the Government in
the name of the CPN (Maoist) aligned UPEN'he memo addressed a wide range of social,
economic and political agendas, and was accompdmyiedwarning that a militant struggle
would follow if the demands were not met.

Just over one week later, on 13 February 1996CEMN (Maoist) launched its “People’s War”
in five districts of the mid-western, western amshital regions with attacks on police posts,
local administrative offices, wealthy landownensdanembers of various political parties. In
Rolpa, Rukum and Sindhuli districts, the CPN (Mgoiserran police outposts and claimed
to have seized a trove of explosives. In Gorkharbtsthe CPN (Maoist) attacked the office
of the Small Farmer's Development Programme of @mernment—owned Agricultural
Development Bank and destroyed loan documents;dtsayblew up a large distillery in the
district. The CPN (Maoist) attacked a Pepsi Coltlibg plant in Kathmandu and in Kavre
they raided the house of an alleged moneylefideéhere were also reports of a number of
attacks on local offices of international non-gaweental organizatiorfs.

Violence continued in the weeks that followed, jattrly in Rolpa and Rukum districts in
the mid-western region. According to a report byn&sty International, “the [CPN (Maoist)]
attacks on politicians and landowners often redulteserious injuries to their hands or legs.
From about March 1996 onwards, however, the pattdranged into one of deliberate
killings”*° of civilians, particularly wealthy landowners atmtal political leaders, who the
CPN (Maoist) declared enemies of the party.

During this period, the responsibility of combatitigp Maoists was solely that of the Nepal
Police — a civil police force neither trained nguiped for counter-insurgency operations.
Police posts were frequent targets and patrols vegrndlarly ambushed, particularly in remote
areas where there was little logistical supporte Tolice sometimes retaliated by using

24 Human Rights WatctBetween a Rock and a Hard Place: Civilians Struggl8urvive in Nepal’s Civil War
ggctober 2004) p. 10. Available from www.hrw.orgloets/2004/nepal1004/

Ibid.
28 |nterview with Dr. Baburam Bhattrai Byhe Independentol. V, no. 41, 13-19 December 1995.
2'The 40-point demand of the United National Peogfetnt Nepal was presented to the Prime MinisteMeyal
on 4 February 1996. The memorandum also referréietgrowing gap between towns and villages (uromal
divide). Available at http://www.satp.org/satporgipuntries/nepal/document/papers/40points.htm.
Z8CPN (Maoist), “The Historic Initiation and AfterWorker, (June 1996); International Crisis Grouplepal’s
Maoists: Their aims, structure and stratégisia Report no. 104, 27 (October 2005) Availatoten
http://www.crisisgroup.org/~/media/Files/asia/seuth
asia/nepal/104_nepal_s_maoists_their_aims_strugnode strategy.ashx.
29 Amnesty InternationalNepal: Human Rights Violations in the Context daoist Peoples Waf10 March
%0997). Available from http://www.amnesty.org/ebrary/info/ASA31/001/1997/en

Ibid.
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methods that appear to have violated human rigBésed on a visit and field—study it
conducted within a year of the beginning of theficin Amnesty International reported that:

[T]he police have repeatedly resorted to the usketbfal force in situations
where such force was clearly unjustified, and asaliernative to arrest.
Police have also been responsible for torture, sashbeatings on the soles
of the feet and rolling a heavy weight over prigshehighs, and for
arbitrary arrest and detention. Some prisoners haieel in custody’

In one of the earliest purported “encounter kilihgor summary executions, Amnesty
International reported on the killing of six pegpiecluding a juvenile, at Leka village, Pipal
Village Development Committee (VDC), Rukum District 27 February 1998.

From May 1998 to May 1999, the Government of GPr#&lairesponded to the insurgency by
launching “Operation Kilo Sierra II” in the distt&c most affected by the conflict: Rukum,
Rolpa, Jajarkot, Salyan, Gorkha and Sindhuli. @Gffig labelled an “intensified security
mobilization,” the operation involved the transtdrarmed police units from Kathmandu to
these districts and the establishment of new pglass; police units were also mobilized in
18 other districts in the mid-western and Far-westeegions. Operation Kilo Sierra Il
reportedly resulted in approximately 500 deaththathands of the politeand the serious
human rights violations allegedly committed by guodice during the operation further served
to increase popular support for the CPN (Maoistyencent®*

In addition to operational offensives, the Governtmmade some attempts at an integrated
response, including by offering an amnesty to theke would lay down their weapons, by
planning to mobilise local villagers to form se#fdnce groups, and by introducing
legislative changes to counter the insurgency sisctirough an increase in police powers. In
July 1998, the Government launched the Ganesh Magh$eace Campaign and announced
a general amnesty for members of the CPN (Maoist) surrendered. The announcement
also referred to compensation that would be pawmdiims of CPN (Maoist) violence and to
arrangements for rehabilitation and the reinstatd¢roé services curtailed by the insurgency.
In August 1999 the State allocated 30 million rigpard convened a task force to implement
the campaign, but follow-up was reportedly weakd @nis not clear that many victims
benefited from the plafr.

L Ibid, 2.

%2 Ibid. See Ref. Nos. 1996-02-27 - incident - Rukuré8%and 1996-02-27 - incident - Rukum _5688. As lgll
discussed, victims of torture by the State hakklittcourse, and though the Torture Compensatiomécame law
in December of 1996, it has been widely criticifed inter alia, failing to criminalize torture, defining tortuteo
narrowly, and being ineffective overall in curbitggture or providing compensation when it was fotmtave
occurred.

33INSEC Conflict Victim Profile (see footnote 113udheer Sharma, “The Maoist Movement: An Evoligign
Perspective”, in Thap&Jnderstanding the Maoist Movement of Nepal372 (see footnote 1Amnesty
InternationalNepal - Human Rights at a Turning Poir{t™®99). Available from
www.amnesty.org/en/library/asset/ASA31/
001/1999/en/0ac795eb-e34a-11dd-a06d-790733721288/2811999¢en.html

**Human Rights WatctBetween a Rock and a Hard Pla@ee footnote 24); Amnesty Internatioridepal: A
Spiralling Human Rights Crisi@ April 2002). Available from
www.amnesty.org/en/library/asset/ASA31/016/2002leni-ASA310162002en.html

3t was announced that widows of those killed by Meowould receive an allowance, and scholarship®u
secondary level would be provided to children. altgh district committees were formed, there wapnoper
implementation of the rehabilitation plan, whichsaane of the main objectives of the program. Iidhen
Amnesty International delegates asked CDOs in Noeer®000 about the implementation of the Ganesh Man
Singh Peace Campaign, they were told that the faddoeen used to provide financial assistance tongmf
Maoist violence. Amnesty International did not fiady evidence that the money had been used to guppo
“rehabilitation™ projects for Maoists who had semdered to the police. It also found that there meaproper
record keeping of how the money was being sperrbuigh October 2000, according to official figure506
people had surrendered to the police. By earlydslyr2002, more than 11,000 were said to have donAmong
them were many people who had given food or shidtdre Maoists, often under duress. Others had aetve
at the lower levels of the ‘people’'s Government'igeby the Maoists.” Ibid. The South Asia Analy&isup
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The CPN (Maoist) stepped up attacks on politicalvests, particularly NC members, in the
run-up to the second phase of local elections ikuRy Rolpa, Salyan and Jajarkot districts
on 18 December 1998.

In 1998, the International Committee of the RedsSriCRC) began monitoring the armed
conflict and established a permanent presence jralNe June 1999 The ICRC was active
in many areas of its traditional mandate, includiragking to protect civilians and thokers
de combatand providing medical support to victims.

According to Amnesty International, by November Q@fublic security committees had been
formed in 59 villages in five of the affected dists, in addition to existing district security
committees? These committees were responsible for appointirayds who, in the event of
activity by members of the CPN (Maoist), were meardlert the nearest police station. The
guards were not provided with arms by the Goverrimaut could obtain gun licences, and
function — with tacit Government approval — as -Afdioist vigilantes. These early efforts to
promote the use of untrained civilians to servepasy forces against the CPN (Maoist)
foreshadowed what became known later in the cdrdbc'Pratikar Samiti — retaliation or
defence committees — which in some districts, rgt&apilvastu, Rupandehi, Nawalparasi
and Dailekh, were reportedly trained and armed tayeSSecurity Forces and responsible for
serious human rights abuses against alleged CPNighlanembers.

In early December 1999 the Government of KP Bhaittannounced the formation of an
“Integrated Security Plarf” one element of which involved setting up a six-rbemHigh-
Level Committee to Provide Suggestions to SolveMamist Problem’. Chaired by former
Prime Minister Sher Bahadur Deuba, the Committeg tasked to make recommendations to
the Government after consulting with all politigaarties. However, as the Government
collapsed shortly after the formation of the contedt the plan had little impact.

Along with the intensified deployment of SecuritgrEes, reports of extrajudicial executions
of CPN (Maoist) suspects by police became moreugatjas did the killing of innocent
civilians®® The Special Rapporteur on extrajudicial, summary adbitrary executions
conducted a mission to Nepal in February 2000 andtier report raised concerns about
unlawful killings and other human rights violatiooarried out by the Nepal Police and the
CPN (Maoist) during the first years of the conffitThe number of unlawful killings by the

report of December 1999, also making referenceMépali newspaper, states that “some of the N&patigress
leaders strongly objected to the suggestion asubigd encourage people to indulge in terrorisivétets while
the victims would remain uncompensated. As on€ loeaspaperNepal Jagararof 19 July) said “anyone can
now pose as a Maoist, surrender before the Governamel become rich.” South Asia Analysis Group, (jhle
update: The Maoist menace continues” (3 Decemh@®)18vailable from www.southasiaanalysis.org. Other
reports also suggest that political connection avelstermining factor on who received the money.daaa
Shrestha and Som Niroula, “Internally DisplacedsBes in Nepal’Peace and Democracy in Southasiol. 1,
Issue 2 (2005).

% Amnesty InternationaNepal - Human Rights at a Turning Poirfg&e footnote 33)

% International Committee of the Red Cross, Emergenqeafs, 1998 to 2005.

38 Amnesty InternationaNepal: Human Rights and Secur{8000). Available from
http://www.amnesty.org/en/library/asset/ASA31/0@DQA/en/389533d6-dfc0-11dd-8el7-
69926d493233/asa310012000en.htmhnesty InternationaNepal: A Spiralling Human Rights Crigisee
footnote 34)

¥ bid.

40 One of such cases was when police opened firecaiitizral program organized by Maoists at a scimol
Dhanku VDC, Achham on 14 January 2000: Ref. No. 20004 - incident - Achham _2110. Police also get fi
to a village in Khara VDC, Rukum on 22 February 2@@@arently in reprisal for the killing of policemby
Maoists in Ghartigaun VDC, Rolpa: Ref. No. 2000-02-2&ident - Rolpa _5540.

41 Report of the Special Rapporteur on extrajudicsaimmary or arbitrary executions to Commission on kium
Rights: Mission to NepdE/CN.4/2001/9/Add2)
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State declined in 2000, due in part to internafipmassure and in part due to the fact that the
demoralised and weakened police were reluctangméuve out on patrdf.

In April 2000, the National Security Council — cooged of the Prime Minister, the Defence
Minister and the Chief of the Army Staff — was aated by then Prime Minister Bhattarai
with constitutional responsibility to make decissoregarding the army. In September that
year, the Maoists attacked Dunai, the headquanfeBolpa District. They seized temporary
control of the District Police Office, the prisothe land revenue office, a bank and other
government entities in the District. Approximatelydozen policemen were killed, prisoners
were freed and the attackers seized arms and Thshe had been other attacks of a similar
nature at this timé& but Dunai represented the Maoists’ biggest attaddate in a pattern of
attacks ever increasing in scale.

After considerable delay, the Nepal National HunRights Commission (NHRC) was
established on 5 June 2000 as an independent akltioman rights institution pursuant to the
Human Rights Commission Act of 1997, albeit witmywkmited staffing and resources.

By October 2000, the Government had been replagedne led by GP Koirala. Soon
thereafter, in a ground-breaking move, the new Bepurime Minister held an informal
dialogue with a CPN (Maoist) Central Committee Memlon 27 October 2000. In that
meeting the CPN (Maoist) reportedly demanded thease of all detainees by the
Government as a pre-condition for talks.

On 3 November the Government released two Maadgstdes, Dinesh Sharma and Dinanath
Gautam, after bringing them before the press wtterg publicly renounced violence. When
the released CPN (Maoist) leaders later alleged ttiea Government had forced them to
denounce their party, the CPN (Maoist) announcatgtospects for dialogue had ended.

At the same time there was an increasing realizati@mt the police were incapable of
countering the insurgency alone and the Army wasoged in 16 District Headquarters. In

another recognition that the Nepal Police wereggfling to cope, on 22 January 2001 the
Government issued the Armed Police Ordinance 205fdate a paramilitary Armed Police

Force which would operate in support of the Nepice.

NC spokesperson Narahari Acharya revealed on 1luagpb2001 that Government and the
CPN (Maoist) were holding secret talks through wiey called internal channéfsThe
Second National Conference of CPN (Maoist), helBebruary 2001, indicated that the party
was interested in political dialogue as a mearectoeve its aims. The CPN (Maoist) called
for a “meeting of all political parties, organizais and representatives of mass organizations
in the country; election of an interim Governmegtduch a meeting; and a guarantee of a
people’s constitution under the leadership of thierim Government®® Also during the
conference, the outlines of a new ideology — the¢Randa PatA® — emerged, along with a
Marxist-Leninist-Maoist orientation as guiding piples. Prachanda became Party Chairman.

42 Amnesty InternationaNepal: Killing with Impunity(20 January 2005) Available from
http://www.amnesty.org/en/library/info/ASA31/001(2%

43 Examples include an attack on the Area Policec®fiin Ghartigaun, Rolpa, on 19 February 2000; theaAr
Police Office in Taksera, Rukum, on 5 April 2000¢atine police post in Bhorletar, Lamjung, on 27 t8epber
2000.

44The Kathmandu Pos? February 2001.

“Thapa and SijapatA Kingdom Under Siegep.113-4 (see footnote 20)

8 |nternational Crisis Groupepal's Maoist{see footnote 28). The Prachanda Path seemedeanpato bring
together the two long-debated strategies of comshuevolution by complementing the ‘protracted gdetspwar’
with the ‘people’s rebellion’. The idea was thag former would take place mainly in rural settinghjle the
latter would be concentrated in towns and citidse Prachanda Path called for more focus on urtsanriection
while continuing the build-up in rural areas wittetview of encircling the towns and cities. The M&oalso
revised their approach due to a growing realizatiat a decades-long struggle along the Chinesevirse
unlikely to succeed.
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In addition to the continued deployment of the gmlithe Government also took certain
emergency legislative initiatives to address trsuigency. It issued an ordinance to amend
the Local Administration Act, which gave additionabwers to the administrators of the
Development Regiofisand it formed a Special Cofftto hear charges under the Anti-State
Crimes and Penalties Act 1989, which also appbectimes such as insurrection and treason.

In April of 2001 the Government launched what walled an Integrated Internal Security
and Development Plan (IISDP), with a budget of MR8 million ($5.3 million). In contrast
with the earlier plan launched in 1999 to promagedopment work in sensitive districts, the
new plan involved the deployment of the army tolphereate space for development
activity.” The IISDP aimed to kick-start developmevork in 11 districts where the Maoists
were considered most active. In the first phaseGlogernment introduced the IISDP in
Gorkha, Rolpa, Rukum, Jajarkot and Kalikot DisicArmy companies, around 150-strong,
were deployed in the districtA planned second phase was set to include theractien of
roads and bridges, the provision of drinking waserd the delivery of medicine. However,
the IISDP was short-lived. Shortly after the demf@mn of a state of emergency on 26
November 2001, and the deployment of the armyQbeernment suspended the program in
all districts except Gorkha.

During 2001, the Maoists launched ever-larger kftéic terms of the number of police killed
and taken prisoner. On 1 April, Maoists raided bcpgost in Rukumkot, Rukum; on 6 April,
they launched an attack on a police camp in Tddilldkh, in which 31 policemen died and
another eight were allegedly summarily executedratiey had surrenderédOn 6 July,
police posts in Lamjung, Nuwakot and Gulmi dissjcivere overrun; and on 23 July, three
police posts in Bajura District suffered the saate f

The political vacuum created by the postponememlaiftions at the village and district level
allowed the Maoists to consolidate what they ref@ro as their base areas. Starting with
districts in the Mid-Western Region where theiduehce was strongest, the CPN (Maoist)
declared the formation of District “People’s Gowaents”>? By mid-2001, they had been
declared in 22 districts and reportedly conductedtions, imposed their own tax system, ran
development work, established ‘People's Courts’ iamgbsed strict, and sometimes violent,
control over behaviour they regarded as anti-spai@luding alcohol consumption, extra-
marital affairs, violence against women and coimpt Punishment handed down by the
“People’s Courts” included death sententesccess to base areas was strictly controlled by
the party and permission to enter was requiredvaace.

On 1 June 2001, King Birendra, the Queen and @ttégr members of the royal family were
shot and killed, according to official reports, Gyown Prince Dipendra, who then reportedly
turned a gun on himself. With the deaths of thegkamd the Prince, the King's brother,
Gyanendra, succeeded to the throne. Controversy thee official explanation of the
massacre, which linked the killings to a privatenils dispute, was widespread. While the
CPN (Maoist) pushed its longstanding demand foregtablishment of a republic in the wake
of the killings, the mainstream political partiesnéirmed their commitment to constitutional
monarchy.

4’ The Ordinance became law in August 2001.

48 Formed under the Special Court Act of 1974, |latetaced by Special Court Act of 2002.

“Sudheer Sharma, “The Maoist Movement: An Evolutigrigerspective”, in Thapalnderstanding the Maoist
Movement of Nepdkee footnote 17).

0 Amnesty InternationalNepal: A Spiralling Human Rights Crigisee footnote 34)

1 OHCHR source confidential Ref No. 5495.

%2Deepak Sapkotdjthalputhal ka Das Barsa (Ten Years of Turbuler{8@thmandu, Krantikari Patrakar Sangh,
2008/9);International Crisis GroupNepal’'s Maoist{see footnote 28).

53 Amnesty InternationaNepal: A Spiralling Human Rights Crigjsee footnote 34).
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Following a major attack on Holeri police post imlpa District on 12 July, the army was
directly deployed against the Maoists for the fiiste. Soldiers were sent to Holeri and
Nuwagaun VDCs with directions to obtain the relea$e59 police officers and the two
civilians who had been taken prisoner. The armyomegly withdrew after several days,
without ever engaging the CPN (Maoist), and onul9, Prime Minister GP Koirala resigned
in what was widely interpreted as a dispute overdain of commantf.

The presence of the State in many districts wasasingly limited to District Headquarters;
isolated and vulnerable police posts in many distinad either been abandoned or destroyed
in Maoist attacks. By July 2001 the number of polposts in Rolpa and Rukum had been
reduced from 39 and 23 respectively, to two in edistrict. Local Government bodies were
in a similar predicament, and in much of the coumfre only State services still available
outside of District Headquarters were schools, thepbsts, agricultural offices and post
offices, and even these had been heavily affected.

Sher Bahadur Deuba became the Prime Minister ajuB32001, after GP Koirala resigned.
He announced a ceasefire with the Maoists immdgiateer taking office, a move which was
reciprocated by CPN (Maoist) Chairman Prachandaes&hdevelopments marked the
beginning of the first negotiation process.

Representatives from the Government and the CPNi@t)dnitially met on 30 August 2001

in Godavari, Lalitpur District, on the outskirts t¢iie Kathmandu Valley. This was an
introductory meeting to deal with logistical mastesuch as the security of the members of the
negotiation team and the disclosure of the detdithe negotiations to the preSsA second
meeting was held in Bardiya District on thé"Ehd the 1% of September 2001. The Maoists
put forward three main demands: firstly a new atutsbn, secondly, an interim Government,
and thirdly, the declaration of a republic. Theksaproceeded with a degree of success
through compromise. For example, the Governmentodiinued the Public Security
Regulations and freed 68 prisoners, while the Maahelved their demand for a republic,
leaving it to be dealt with by an elected constituessembly. The third meeting took place
back in Lalitpur, in November, but the two side#ef to reach an agreement on the issues of
a constituent assembly.

Throughout the ceasefire period, the Government Iadtinued arresting Maoist
sympathizers and the Maoists continued attackipgpauers of mainstream political parties.
Only the police enjoyed a respifeDuring the peace talks, speculation continued tbou
whether the Mauoists truly wanted a political setést or were merely biding time,
reinforcing their troops, and awaiting an opportamament to resume the war.

The Government also appeared emboldened by intenahidevelopments. It had moved to
link its campaign against the CPN (Maoist) in Nepath more global concerns about
terrorism in the wake of terrorist attacks in th&AJon 11 September 2001, to seek
international military support. In November 200% tMinister of State for Home Affairs
disclosed that the US Government had already agieedipply 10 modern helicopters to
Nepal as a part of its commitment to eliminateaesm?’ and that the Government of India
had labelled the CPN (Maoist) as terroriétslevertheless, international support in favour of
negotiations remained strofy.

%4 Also according to Ashok K. Mehta and Mahendra Lawilitary Dimension of the ‘People’s War™, in
Mahendra Lawoti and Anup K. Pahari, ed$e Maoist Insurgency in Nepal: Revolution in the fyeFirst
Century(New York, Routledge, 2010), p. 189.

*SNepali Timesno.58, 31 August - 6 September 2001.

% Thapa and Sijapath Kingdom Under Sieg@.120 (see footnote 20)

" The Kathmandu Past2 November 200Tyepal Press Digest (Weeklypl. 44, no.46, 15 November 2001.
8 CPN (Maoist) condemned India's label of beingatgsts. It warned the rulers of the United State&roerica
and India "not to hatch conspiracies against theaN@eople" and warned of serious consequencessRelease
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Meanwhile, the paramilitary Armed Police Force l@tome operational, while the military
arm of the CPN (Maoist) continued to expand itsksaand structure and became formally
titled the People’s Liberation Army.

On 23 November 2001, the CPN (Maoist) resumedamylibperations by launching a number
of attacks, including the first Maoist attack on amy barracks in Ghorahi, Dang District.
The successful attack on the army enabled the Katisseize sophisticated weapons —
including semi-automatic SLRS,machine guns and rocket launchers — that reprdent
significant advance over the aging .303 riflesasgifrom the police in previous years.

Also on 23 November, the Maoists announced thetioreaof a 37-member United
Revolutionary People’s Council (URPC) and Centralope’s Government Organising
Committee, representing its leadership at the natitevel. The URPC was planned as a
united front led by the CPN (Maoist) to “guide tteuggle to complete the New Demaocratic
or People’s Democratic Revolution and to guideState after the revolutio?”’It was meant

to function initially as a shadow government, afttnately to supplant the existing national
Government.

Within a few days, the Maoists staged another lattgck, this one on Salleri, the District
Headquarters of Solukhumbu District. In additiorkiling the Chief District Officer and five
soldiers, as well as destroying government builslimgcluding the nearby Phaplu airport, this
attack marked the spread of the insurgency todktem region of Nepal.

on the resolutions passed by the 6 October 200fbBa meeting of the CPN (Maoist), Janadesh, idsure8
October 2001.

%9 A group of European donors, including the Norwegthe British and the Swiss Governments, underehd bf
the UNDP, set up a fund titled Trust for Peace Badelopment to support a peaceful solution andneitiation.
The Kathmandu Posb October 2001, quoting Norwegian Ambassadoridn@fstad. The United States had not
negated negotiationRising Nepal8 October 200INepal Press Digest (Weeklypl. 44, no.41, 11 October
2001.

8 Thapa and Sijapath Kingdom Under Sieg@p.121-22 (see footnote 20).

1 CPN (Mauoist), “Common Minimum Policies and Progrash&/RPC”, 2002.
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On 26 November 2001, the Government declared a sfaemergency and introduced the
Terrorist and Disruptive Activities (Control and rilshment) Ordinance (TADO), 2058
(2001) (TADO). The State of Emergency providedtfer suspension of several constitutional
freedoms and rights: the right against preventietewtion; the freedoms of opinion,
expression, assembly, and movement; the rightsfeoration, property, privacy, protection
from media censorship, and the right to constingloremedy, apart frorhabeas corpus

TADO gave the Security Forces power to arrest aethid suspects with a ‘preventive
detention order’ using broad criteria. TADO ledatbitrary arrests on an enormous séale.

The recently—mobilized army, the Nepal Police apdig—operational Armed Police Force
were placed under the unified command of the armming joint operations, though the
unified command concept would not be formally ammed until November 2003. The newly
fortified Security Forces foiled a number of Maagdtacks and in some cases went on the
offensive®®

In April 2002, the Government replaced the Ordimamdgth the Terrorist and Disruptive
Activities (Punishment and Control) Act 2002 (TADR)announced a reward for the delivery
of the leaders of the CPN (Maoist) and a rewardHersurrender of weapons.

Despite increases in international military aide tsurgency remained an intractable
challenge for Government Security Forces. Withelitexperience in counter-insurgency
operations, Unified Command patrols struggled tim ¢fae upper hand while the Maoists, in
line with Mao’s analogy of fish in water, mixedumdetected among villagers.

Faced with an often-unseen enemy, Security Foreesl wordon and search operations,
conducting house-to-house searches, often at raghttin large numbers. During these
operations, according to Amnesty International,usigc Forces often arrested people whose
names featured on lists provided by the local adnation. The lists reportedly contained
the names of people who were suspected of havimgdad food or shelter to the Maoists
and who had attended Maoist meetings during theediea®

Allegations of human rights abuses increased diaatlyt following the declaration of the
state of emergency and the mobilization of the aypayticularly with respect to extrajudicial
killings and disappearances by Security Fof€eNepal had the highest number of new
reports of alleged enforced or involuntary disapaeees reported to the Working Group on

®2The Ordinance defined a number of crimes as temorit allowed the security officials to detain iriduals up
to 90 days on suspicion of being a terrorist withgharges, and with further approval of the Minjisif Home
Affairs, for another 90 days. By an accompanyindeor members of the CPN (Maoists) and individua®ived
with or assisting the Maoists could be labelleteasorists. See Chap 7 — Torture p. 124.

830n 8 December 2001, Maoists unsuccessfully attaakeNA camp positioned with the telecommunications
tower in Ratamate, Rank VDC, Rolpa. The following daidecember, their attack on another RNA camp
positioned at the telecommunications tower in K&ptrSalyan, was also unsuccessful. Again, on A8aky
2002, Maoists were vanquished after they attaclkegbolice post in Gopetar, Panchthar. The Maoibts were
reportedly returning after the battle in Gopetarenattacked by the army on 27 January 2002, ag8tkBazaar,
Tehrathum, and several of them were killed.

%The TADO gives Security Forces the power to améttout warrant and allows long pre-trial detention
Suspects could be detained for up to 60 days ilcgolstody for the purpose of investigation, asrdujp to 90
days in preventive detention, without being preséritefore a court. The period of detention wasedesad from
that in the TADO, however, the detention provisimyway contravened article 14(6) of the 1990 Céutsin of
Nepal which required that detainees be producenréef judicial authority within 24 hours of arrest.

5 Amnesty InternationalNepal: A Spiralling Human Rights Crigisee footnote 34).

6 Amnesty InternationalNepal: Killing with Impunity(see footnote 42); Amnesty Internatiorfdépal:
Widespread "disappearances” in the context of arowedlict (16 October 2003). Available from
www.amnesty.org/en/library/info/ASA31/045/2003). g the state of emergency, in force from 26 Novem
2001 to 28 August 2002, Amnesty International rdedrover 100 cases of "disappearances".
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Enforced or Involuntary Disappearances (WGEID) 092°” a phenomenon that repeated in
2003 and 2005.

In addition to alleged extrajudicial killings andsappearances, there were also large-scale
attacks and clashes throughout the coufitand the resulting casualties made 2002 the
bloodiest year in modern Nepal's history.

The Maoists had expressed a desire to resume atgos with the Government and on 15
May 2002, in the wake of military setbacks, progbse one-month ceasefire. The

Government, clearly bolstered by the recent suesess its Security Forces, did not

reciprocate. On 22 May 2002, Prime Minister Deulsaalved the House of Representatives
and recommended that mid-term elections be heltNomember 2002. There was deep
disagreement among senior figures in the NC abowt to respond to the CPN (Maoist) at

this stage — whether to maintain the State of Eerarg or to pursue dialogue with the CPN
(Maoist) and end the Emergency — and this congibtd a formal split in the NC party.

Holding elections looked increasingly unlikely givéhe overall security situation and in
October 2002 Prime Minister (PM) Deuba, reporteidiyconsultation with other political
parties, recommended postponing the mid-term elesti The King immediately sacked
Deuba on charges of incompetence and by proclamatiominated Lokendra Bahadur
Chand, a Panchayat-era loyalist and former Primagtéir, as Deuba’s replacement.

On 3 December 2002, the CPN (Maoist) announcedttiats willing to discuss negotiations
and there are reports that following the King'seaker, an emissary of the King began
clandestinely engaging in talks with the CPN (M§dfs

The Government and the CPN (Maoist) agreed to sefiea on 29 January 2003, three days
after the high-profile assassination of Krishna liolShrestha, the Inspector General of the
Armed Police Force, his wiféand bodyguard in Lalitpur District.

The Maoists had reportedly been eager for dialgmioe to the ceasefire and sent senior level
leaders to negotiate. The CPN (Maoist) moderatedt gorogrammes around the Seventh
Anniversary of the People’s War in mid-Februaryg &rachanda issued a statement asking
cadres to refrain from forced donations. The Gowennt withdrew the bounties and Interpol
Red Corner Notices on senior Maoist leaders, arappdrd the ‘terrorist’ label it had
announced previously.

®7International Crisis GroupNepal Backgrounder: Ceasefire — Soft Landing or $git PauseAsia Report no.
50 (10 Apr 2003).

%8 Some of the most violent battles in the year 2088w attacks by Maoists on the police post in Gope
Panchthar (23 January 2002) and reportedly the 8éaést combatants were attacked by the army while
returning from Gopetar, in Sakranti Bazaar, Tehnatli27 January 2002); the attack by Maoists on treaA
Police Office in Bhakunde Besi, Kavre (4 February2)0the Mangalsen, Achham district HQ attack by Mt
(16 February 2002), including at Safebagar, Achhthmattack by Security Forces on labourers workimghe
construction of an airport at Suntharali, Kalikigtdct (24 February 2002); the attack by the aany the police
on a program of Maoists in Gumchal, Rolpa (17 M&@82) ; the attack by the army in Syalapakha, Ruiién
March 2002); the attack by Maoists on the APF lzasep in Satbariya, Dang (11 April 2002) and thenteu
attack by Security Forces (14 April 2002); the @tthy Security Forces on Maoists in Bachhin, DotMay
2002); clashes in Lisne, Rolpa (2 May 2002); thacktby Maoists on the army camp in Gam, Rolpa (7 May
2002); the attack by Maoists on the APF base canthainpur, Sankhuwasabha (7 May 2002); the attack b
Maoists at an army camp in Khara, Rukum (27 May 20€lashes in in Damachaur, Salyan (12 June 2002),
Katakuti VDC, Dolakha (31 July 2002); the foiledaatt by Maoists on RNA personnel deployed at the
Rumjhatar, Okhaldhunga airport (27 October 2002 dttack by Maoists on the army barracks and politee
in Khalanga, Jumla district HQ and on the Area ¢&Dffice in Takukot, Gorkha (14 November 2002).
®|nternational Crisis Group\Nepal Backgroundefsee footnote 67).

"9 OHCHR source confidential Ref. No. 0541.

International Crisis Group\Nepal Backgroundefsee footnote 67).
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In March 2003, as a precursor to formal talks, @mernment and the CPN (Maoist) agreed
on a 22-point Ceasefire Code of Conduct. Accordmthe agreement, the army would not
take action against the Maoists, and the Maoistsldvaot conduct public programs with

arms or create public obstructions or strikes. &geeement called for a neutral monitoring
team to observe compliance. However this did nderraise and reports of violations of the
code of conduct continued throughout the courazasefire.

The first formal meeting between the Government hiedMaoists took place in Kathmandu
on 27 April 2003. The Maoist team presented whay thalled a working list, a text that
reiterated much of their earlier agenda, whichudeld convening a roundtable conference,
the formation of an interim Government, the draftiof an interim constitution, and the
holding of constituent assembly elections. In aadameeting in Kathmandu on 9 May 2003,
agreements were reached on the contentious issueteasing detainees and limiting the
army to within five kilometres of barracks. Despiteese indications of progress, concerns
remained about how to move forward on substaniseds. A Human Rights Accord, which
might have helped minimize distrust and mutualingicrations, was drawn up by the NHRC
in May 2003, but neither the Government nor the @Mioist) signed it.

The parties met for a third time in August 2003hHa mid-western region, first in Nepalgunj,

Banke District and then in a remote village in Ddbigtrict. The Government presented its
agenda paper in response to the Maoist's earlimadds wherein it agreed to the roundtable
talks and the formation of an all-party interim @avment. However, it rejected the Maoist
demand for constituent assembly elections, arguivad changes should be undertaken
through amendments to the existing constitutiontanough gradual reform.

On 17 August 2003, while talks were ongoing, 19pbeavere detained and summarily
executed by an army patrol in Doramba, Ramechhafri€ii The majority of those killed
were affiliated with the CPN (Maoistj.The killings were widely interpreted as a delibera

"2 The NHRC conducted an immediate and careful invaitig into the Doramba killings and in its report
concluded that the victims were summarily exectgdoldiers after being taken under control, ardiat been
killed in an exchange of fire as reported by theyarThe army refuted the allegation of extra-judiiilling and
questioned the expertise and the NHRC findings. tirmereports of army investigations were questibbg
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provocation aimed at disrupting the peace talks @ays after the massacre in Doramba,
Prachanda declared in a CPN (Maoist) press retbasehe “ceasefire, code of conduct and
negotiation process have become irrelevant anshiéu.”

In Kathmandu, the day after the ceasefire was endadists assassinated an army colonel
outside his home and shot and wounded another eloldhe following day, they shot and
wounded a former deputy home minister who had loegspoken against the Maoists during
the State of Emergency. During September 2003, $ttaunched several attacks across the
country, leading to casualties on both sides. Oradf 13 October, they attacked Armed
Police Force camps in Banke and Dang districtssofiered heavy losses in both incidents.

In November 2003, the Nepal Police, Armed PolicecEoand National Investigation
Department were all officially placed under thefigasi command of the army, though the
unified command structure had in practice beenaijmral since the army was first deployed
in November 2001. Further, in November, the Govemnannounced a plan to begin training
civilian “Rural Volunteer Security Groups” and “Laamd Order CommitteeS"to counter the
Mauoists’* These groups, which in practice functioned aviiam militia, became operational
in several districts, particularly in the Westend aMid-Western Regions.

Amnesty International reported that the Governnvest supporting the defence committees
financially, and the military was training them. el'tMaoists regarded them as legitimate
targets and there were several incidents invoNdnth sides between February and April
2005"°

On 20 March 2004, Maoists launched a large-scadéelabn Beni, District Headquarters of
Myagdi District, which resulted in heavy casualt@s both sides. Maoists took 37 people
captive in the attack, including the Chief Distriofficer and Deputy Superintendent of
Police; they were later released.

Despite the worsening security situation, the Gowent of Nepal continued to reaffirm its
commitment to human rights and in December 2008,Gbvernment established a Human
Rights Promotion Centre under the office of therferiMinister and the Council of Ministers.
In March of 2004, the Government published “His &&ty's Government’s Commitment on
the Implementation of Human Rights and Internatiddamanitarian Law,” expressing a
commitment to human rights principles. Still, sadoallegations of violations by State
Security Forces continued to be reported. In Al NHRC issued a statement on human
rights assistance to Nepal addressed to both pattiethe conflict. In the statement it
expressed its concern at the human rights situanohnoted its support for the delivery of
technical assistance by the Office of the High Cassioner for Human Rights (OHCHR) to
enable the Commission to “carry out its mandatejuniing nationwide monitoring and
investigations.”

Nepali NGOs and by the international community.akmy investigation ultimately admitted “some illéga
killings” in the incident. A Human Rights Watch repoommented that the Army’s final Doramba report
acknowledged responsibility for some illegal kitis) but was more of a Government concession under
international pressure than a transparent and enhattempt to provide accountability for the kigs. Nepal,
National Human Rights Commission, “Doramba Incid&#mechhap” (On-the-spot Inspection and Report of the
Investigation Committee, 2003) Available from
www.nhrcnepal.org///publication/doc/reports/Repradr&mba_R.pdf; Human Rights Wat@&egtween a Rock and
a Hard Place(see footnote 24). See also TIRA Ref. No. 2003708itcident - Ramechhap - _i3381.

3 These groups were more commonly referred ®ratikar Samiti— literally “retaliation committees”.

" Friedrich Ebert Stiftung, Nepal Office, “Politic&tconomic and Social Development in Nepal inYlear 2003”
(available from www.fesnepal.org/reports/2003/amneggports/Political_report_2003.htm). A unit congad 30
civilian volunteers and 15 armed personnel, anc:iczy 3-4 Village Development Committees (VDC).

S Amnesty Internationalepal: Fractured country, shattered livés August 2005). Available from
http://www.amnesty.org/en/library/info/ASA31/063(&en

"®Nepal, National Commission on Human Rights, Chairpessstatement, “Human Rights Assistance to Nepal”
Available from http://ap.ohchr.org/documents/E/CHR&ifOHCHRSTMCHRO043.doc
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In May 2004, ten international donors issued atjstatement to announce that they were
suspending work in six districts in the Mid-WestdrRegion because of threats by local
Mauoists. Though the CPN (Maoist) had reportedlyrinded its cadres not to oppose or harm
organizations with affiliations to friendly courds or groups such as the EU, these
instructions were not uniformly observed by cadngsractice.

In July 2004, the Government launched a Nationah&tu Rights Action Plan as a long-term
strategy for promoting a broad range of human siggbals and also established an
investigation commission on disappearances (thee@alCommission) under the Home
Ministry. Despite the thousands of alleged disampezes which had not been clarified, the
Malego Commission was given only one month to cehéwestigations, and its final report

had little impact.

In October 2004, the Government revised the Tetr@md Disruptive Activities Ordinance

(TADO), extending from six months to one year tleeiqd in which detainees could be held
in preventive detention without being presentecbtgefa court. National and international
organisations continued to document and expressecos about long-term arbitrary arrests
and related abuses by the Security Forces. The MY made a country visit to Nepal in

December 2004.

In January 2005, UN High Commissioner for Humanh®&g Louise Arbour, visited Nepal
and negotiated the mandate of an OHCHR field missilne OHCHR mission would have
unfettered access to all locations in Nepal — idiclg army barracks — and to any necessary
documents. It would be mandated to set up fiel&esf monitor and investigate allegations
of human rights violations and abuses, issue pubports, provide technical assistance to the
Government and engage with non-state actors.

On 1 February 2005, the King dismissed yet andBmrernment nominated by him, imposed
a state of emergency, jailed or placed under hausst numerous political leaders, and took
over direct rule as the head of the Government.

In May 2005, OHCHR established its largest stamthalfield mission in Nepal, and human
rights monitoring teams immediately began factdifigd missions and investigations into
allegations of violations by both parties to thaftiot.

On 6 June 2005, in Madi, Chitwan District, Maoidetonated explosives under a crowded
public bus on which soldiers were also travellingilling 39 persons, including three army
personnel. Seventy-two persons, including four agmeysonnel, were injured. The CPN
(Maoist) accepted responsibility for the incidentlalaimed that this attack on civilians did
not reflect party policy. OHCHR conducted an exiemsnvestigation into the killing&, in
the course of which the CPN (Maoist) told OHCHRt tfour or five cadres were being held
accountable for the attack, but OHCHR did not neeeiear evidence that anyone specifically
was penalised.

A major attack by Maoists on an army camp in KhJikot District took place on 7 August
2005 wherein the Maoists captured 60 army persoiiinel Maoists claimed that the detained
soldiers would be treated in accordance with theeBa Conventions and after five weeks the
soldiers were handed over to the ICRC.

CPN (Maoist) announced a three-month ceasefireepteégnber 2005, and extended it by one
month even though it was not reciprocated by thee@onent. When a second negotiation

" OHCHR-Nepal Attacks against public transportation in Chitwandaiabhrepalanchok Districtg18 August
2005). Available from http://nepal.ohchr.org/enémchtml.See alspRef. No. 2005-06-06 - incident - Chitwan
_0106.
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process failed, the Maoists decided “to carry fadMirmly the Party policy of concentrating
attacks on military fascisn® However, there were differences within the CPN @it on
whether to collaborate with the King or with thdipcal parties.

In May 2005, Prachanda issued a statement thatrBab®8hattarai and Krishna Bahadur
Mahara were on a special assignment to hold mesetitfy Nepali political parties in order to
create an atmosphere conducive to a pro-democrasement. The Central Committee
meeting at Chunwang, Rolpa in October 2005 tookasibn to adopt a democratic republic
agenda.

The mainstream political parties were increasinglyving in the same direction. In August
2005, a Central Committee meeting of CommunistyRairiNepal (Unified Marxist Leninist)
CPN (UML) opted for a democratic republic througle election of a Constituent Assembly.
The NC also made the decision, in August 2005etave the constitutional monarchy from
the party statute, which was soon endorsed atdtsefal Convention.

On 22 November 2005 in Delhi, India, the SevenyPAliance (SPA) of the political parties
and CPN (Maoist) announced their common adoptioa @R-point letter of understanding
which put forth a broad road map for ending theeatimonflict.

In the letter of understanding, the CPN (Maoisfressed its commitment to end the armed
conflict and to enter peaceful democratic polititeey agreed that the armed force of CPN
(Maoist), along with the State army, would be keptler international supervision, possibly
by the UN; the displaced would be allowed to retynoperties that had been seized would be
returned; and they would conduct a self-evaluatiod self-criticism of past mistakes, vowing
not to repeat them. Both parties also agreed thatah rights and freedoms would be
respected.

The Maoists ended their four-month ceasefire oarudry 2006, in advance of the municipal

elections scheduled for 8 February. The electioaseevopposed by the Maoists and by an
alliance of seven of the larger political partiesl avere popularly regarded as an attempt by
the King to legitimize his continued hold on power.

There were numerous clashes and attacks by thestdaioi the run up to the municipal
elections’’ and Maoists reportedly threatened and attackedidates in an attempt to disrupt
the process. A candidate for mayor in JanakpurnDslaa District, was shot dead in January
2006%°

On 1 February 2006, while the SPA organized natidevprotests against the upcoming
elections, the Maoists launched a major attack amsé&n, the District Headquarters of Palpa
District. They destroyed Government buildings, iatfhg a high humber of casualties and
took some Government officials, including the Chiefstrict Officer, prisoner before
releasing them a few days later.

In the two days leading up to the municipal elewtiche Maoists attacked the Security Force
bases in Kavre and Dhankuta District municipaligesl, with the support of the Seven-Party

8 CPN (Mauoist), “Concentrate total force to raisepamations for the offensive to a new height throogirect
handling of contradictions”, supplementary resaltio “Present situation and our historic taskg& Bolitburo of
the Central Committee (October 2003).

9 According to a Defence Ministry statement, Seguribrces killed Maoists in Chitre and Aambote a@fas
Tanahu on 12 January 2006, and in Manakamana, fByand.3 January 2006. Maoists and Security Forces
clashed in Phaparbari VDC, Makwanpur, on 21 JanR@@p resulting in many casualties. Again, on 27udan
2006, Maoists suffered losses after they attadkeditmy base camp in Ghodetar Bazaar (Ranibas VDC),
Bhojpur. Similarly, Maoists were killed in offensivby State Security Forces in Darechowk, Dhading®n
February 2006 and in Chormara, Rupandehi, on 26 Bgb2006

80 Ref. No. 2006-01-22 - incident - Dhanusha _0090.
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Alliance, announced a general stfikéor a week surrounding the day of the municipal
elections. The Government went ahead with the foitghe turnout was low.

A meeting between the SPA and the Maoist leadef3eihni on 11 March 2006 led to an
agreement on the modalities of their cooperatione Maoists announced a three-week
blockade programme on 14 March 2006, which thesr ledlled off. They then announced an
indefinite unilateral cessation of military hogtéds in Kathmandu Valley starting from 3
April in an effort to facilitate the planned pratgsrogrammes. However, attacks against
Security Forces continued in the districts.

A general strike was called by the SPA from 6 t&@®@il 2006, marking the beginning of
Jana AandolarfPeople’s Movement]). Before that, the Government had prohibited altlki

of public gatherings and protest programs in tlye @iea of Kathmandu Valley, imposed a
night curfew and rounded up political party actisidDemonstrations were organized in many
parts of the country centring on District Headgewt According to reports at the time, the
Government resorted to arrests and beatings ansbme areas even imposed daytime
curfews, which were defied. People were also imjuaed killed by excessive use of force by
the police®® As the month progressed, demonstrators incregsisgelled the streets in
Kathmandu and in other cities and towns arouncthmtry.

On 24 April 2006, after sustained and largely padaemonstrations by tens of thousands of
a wide cross-section of Nepalis, the King resighedactive role in politics and announced
the revival of the House of Representatives, whiati been the main demand of the political
parties. The SPA welcomed these developments gththe Maoists initially criticized the
King's offer and its acceptance by the SPA. Instahd Maoists called for the peaceful
protest programmes to continue until a Constituesgembly was on offer. To back up this
demand, they announced a blockade of the capitakeMer, the Maoists did not hold this
position for long and on 26 April 2006, CPN (Mapiahnounced a three-month unilateral
ceasefire.

When the King stepped down, GP Koirala became tirmePMinister, and the reinstated

House of Representatives convened its first meatim@8 April 2006. On 3 May 2006, the

Government announced an indefinite ceasefire aartiest the process of removing Interpol
Red Corner Notices on the Maoist leaders. A wetde,lat withdrew all terrorism charges

against Maoist leaders Matrika Yadav and Sureshvidgar, and released them from Nakkhu
Jail.

The Government and CPN (Maoist) negotiation tearas im Kathmandu on 26 May 2006
and made public the 25-point Ceasefire Code of Gond he Maoist leaders then started to
make public appearances. In June 2006, the Govetnméhdrew the Terrorist and
Disruptive Activities Ordinance, and the Maoistsepoed their liaison office in Kathmandu.
The second meeting between the negotiation teantheofGovernment and the Maoists
resulted in the formation of a 31-member ceasefiomitoring committee, and a request to
OHCHR to assist in human rights monitoring.

On 16 June, an eight-point agreement was signedebatthe SPA and the CPN (Maoist),
and a committee was formed to draft an interim ttut®n. The Unified Command ended on
3 July 2006. Later, on 22 September 2006, the aflitBill was passed into law, which
formally broke the connection between the army #wedmonarchy, removing the King from
the position of Supreme Commander-in-Chief.

81 |n Nepal this is commonly known as laehdH, which in practice generally involves the foragldsure of
businesses, schools and transportation.
82 OHCHR-Nepal, “The April Protests: Democratic Rigatsl the Excessive Use of Force,” (September 2006.)
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Diagram 2.3: Number of Killings, End of August 20030 21 November 2006, by Region

There was a discord, however, between the new @Gment and the Maoists after the
Government sent a letter to the UN Secretary-Géradvaut UN involvement in Nepal,
without consulting the Maoists. The Government #relMaoists later agreed to send letters
to the UN separately but with the same content.

The UN Secretary-General then appointed lan Mavtimp had been the head of OHCHR
Nepal, as his Special Representative for NepalB Qovember 2006, the leaders of the seven
parties and CPN (Maoist) finally reached an agregraad a Comprehensive Peace Accord
(CPA) was signed between the Government and the @GRMist) on 21 November 2006.
The CPA formally ended the conflict and paved theyvior the formation of an interim
legislature and interim Government. The interim &ovnent was appointed to oversee the
election of the Constituent Assembly, which wouid/é the responsibility of drafting a new
Constitution.

The CPA provided a broad roadmap for the peaceepsoand included key provisions on the
need to address crimes committed by both sidesgluhe conflict. The parties made a
number of important human rights commitments in@A and agreed to uncover the truth
about violations and abuses alleged to have bemmated by both sides, to seek justice for
conflict victims and to end impunity.
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CHAPTER 3 - THE PARTIES TO THE CONFLICT

3.1. OVERVIEW

This chapter presents information on conflict-enstitutional structures and chains of
command relevant to the investigations of allegethtions or abuses documented elsewhere
in this report. The chapter makes no assertionsardgayy individual or collective
responsibility for any alleged violation or abuser does it seek to establish the name or rank
of any individual identified as an alleged perpketran a conflict-related incident.

3.2. THE ROYAL NEPALESE ARMY

The Royal Nepalese Army (RN&)traces its history to the 174¥sPrior to the conflict, the
army’s most recent major restructuring took placehie early 1950s, following the end of
Rana rule, when the army underwent a process oemimhtion and reorganizatién This
process led to the promulgation of the Army Act 29%hich regulated the RNA throughout
the majority of the conflict perio. The 1990 Constitution also includes several pionis
pertaining to the RNA and regulated the army dutirgconflict.

Under the 1990 Constitution, the Commander-in-Cloiethe army was appointed by the
King — who was himself Supreme Commander-in-Chiefon the recommendation of the
Prime Ministe®® The King enjoyed a wide range of powers underGbestitution and under
the Army Act 1959, including the power of approwaér decisions made by the Commander-
in-Chief and the power to dismiss from service amyaegulated by the A& The
Commander-in-Chief was responsible for the dayag-inctioning of the army, though was
subordinate to the King, as Supreme Commander-igfClnd was required to take an oath
before the King prior to assuming his positidrithe 1990 Constitution provided for the
establishment of a National Defence Council, clohivg the Prime Minister, which could
make recommendations to the King on the “use” efatmy?*

RNA Commanders-in-Chief during the conflict periedre Dharmapal Barsingh Thapa (15
May 1995- 16 May 1999), Prajwalla Shamsher RanaM&a§ 1999 - 9 September 2002),
Pyar Jung Thapa (9 September 2002 - 9 Septembdd),280d Rukmangad Katuwal (9
September 2006 - 9 September 2089Yhe Supreme Commanders-in-Chief during the

8 0On 18 May 2006, the House of Representatives passétk-point proclamation announcing itself thpreme
body of the nation, thereby reducing the King's emaand requiring all government bodies, includirgyRoyal
Nepalese Army, to delete ‘Royal’ from their titlés.this Report, references to the Army during thefloct are to
the Royal Nepal Army (RNA), while references subsadte this date are to the Nepal Army (NA).

8 Nepalese Army: A Force with History, Ready for TomarRNA Directorate of Public Relations, 2008. p. ii, 4
8 Military History of Nepal, vol. 2RNA Directorate of Public Relations, 2009. p. 3

8 The Army Act2006 was promulgated on 28 September 2006, el than two months before the signing of
the Comprehensive Peace Accord.

87 Article 118.1: “His Majesty is the Supreme Commanuofethe Royal Nepal Army,” Article 118-2: “His Majgs
shall appoint the Commander-in-Chief of the Royal Ni&pany on the recommendation of the Prime Minister.
Constitution of the Kingdom of Nepal (1990), Engltstit available at
http://www.lawcommission.gov.np/index.php/en/oldistitutions/doc/583/raw.

8 According to the law, the Commander-in-Chief is defl as the Commander-in-Chief of the Royal Nepalese
Army, who is appointed by the King in accordancehw@lause 83 A, subsection 1 of the 1990 Constitutio
Commander-in-Chief's Functions, Duties, Powers andd@imms of Service Act 1958th amendment, 27 August
1992) section 2b.

8 Army Act 1959, sections 14, 69, 72, 73.

pbid sections 3.1, 3.2

%1 Constitution of the Kingdom of Nepal 1(1990), Altid 18.2: “His Majesty shall operate and use theaRoy
Nepal Army on the recommendation of the NationdeDee Council.”

2 RNA Directorate of Public Relations press releageSéptember 2009 (retrieved from
http://www.nepalarmy.mil.np/pressrelease.php?nev&id.&lan=np, though no longer available online).
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conflict period were King Birendra Shah, until bisath on 1 June 2001, and King Gyanendra
Shah.

In 1998 the RNA was comprised of approximately 86,@ersonnel organized into infantry
and other brigade$.During the first years of the conflict, up untikttime it was deployed in
2001, the RNA’s activities within Nepal continuerddonsist primarily of training, providing
security for national parks, conducting rescue at@ns during natural disasters,
infrastructure development (e.g. building roads haridges in remote areas), and performing
ceremonial functions for national and cultural égehe RNA had not been deployed for
military operations within Nepal since a short &mclised campaign to disarm Khampa rebels
in upper Mustang in the 1978snd its last major combat role in Nepal had beethé early
1800s. While many RNA personnel had experienceniflict and post-conflict situations in
other countries while serving on UN Peacekeepingsiins, and many officers had received
military training abroad, the army as a whole haldtively little experience with, or training
in, sustained combat and counter-insurgency ojpesti

Though public speculation about the deploymenthef darmy against the Maoists increased
with the intensity of the conflict in the late 139@he Government continued to insist that the
Maoists were a law and order problem and deplolged\tepal Police (NP) to deal with them
accordingly. At the same time, a cabinet decisionld March 1999 tasked the army with
providing security for select areas of the Kathmandhlley and for ministers and other
VIPs® Additionally, the years between 1998 and 2000 saweral expansions in army
structure, including the establishment of a newgdite and a new battalion, the re-
establishment of three battalions, and the exparsfibwo companies to battalion strendth.

While the Government continued to deploy only trepal Police against the Maoists, in early
2001 the Government initiated a plan to mobilize #nmy under a “hearts and minds-style”
development programme titled the “Integrated IraerSecurity and Development Plan”
(IISDP) — in seven conflict-afflicted districts The Finance Minister noted in his 9 July 2001
budget speech to Parliament that “[T]o improve ¢herent situation of peace and security,
the Nepal Police, the Royal Nepal Army and otheraiges related with peace and security
will be linked up with the development programs andbilized in an integrated way” and
that funds in the budget had been allocated aaoglgdi® Though the programme did not
provide for offensive operations, the ISDP markbkd first time that the RNA had been
mobilized from the barracks in the context of thenflict. Also in early 2001, the RNA
upgraded one company to an infantry battalion arektablished three infantry companies.

On 23 November 2001, shortly after the end of thasefire, the Maoists launched attacks
throughout the country, including the first attamk an army barracks in Ghorahi, Dang. On
26 November, a state of emergency was declaredhanarmy was ordered to deploy against
the Maoists. Following deployment, the RNA interegifthe organisational expansion already
underway by establishing, re-establishing or upigga@ number of infantry companies and

93«1 Royal Guard Brigade, 7 infantry brigades, 44 peredent infantry companies, 1 Special Force brigade
artillery brigade and 1 engineering brigade.” Nepat Subba, “Civil-Military Relations and the Mabis
Insurgency in Nepal,Small Wars and Insurgenciegol. 16, No. 1, 83—110, March 2005, p. 98.

% Military History of Nepa) p. 643 (see footnote 85).

% |bid, p. 313-14.

% |bid, p. 220-21, 229.

%" The program initially targeted Rukum, Rolpa, Pyuttalyan, Kalikot, Jajarkot and Gorkha, although th
degree to which the program was implemented irfiéihe is unclear. Information posted on the RNA wigbi
2002 stated that: “At present ISDP is only effegtit Gorkha district.” Available from
http://web.archive.org/web/20020929054959/www.rnlaap/exhibition.htm. By Fiscal Year 2003-2004, dmart
seven districts -- Rasuwa, Nuwakot, Dhading, Ka8iedhupalchowk, Bhaktapur and Lalitpur — had been
included under the program. His Majesty’s Governtnitinistry of Finance publication, 2005. Availakftem
www.mof.gov.np/publication/budget/2005/pdf/chapgpdf.

% Budget Speech of the Fiscal Year 2001-2002, Hiebtgis Government, Ministry of Finance, 2001. Aahle
from http://www.mof.gov.np/publication/budget/20bidex.php.
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battalions, and began a process of expandingdtgptstrength. Though there is differing

information regarding the exact increase in RNAspanel during the conflict period, by the

end of the conflict, the size of the army was rdyglouble than what it had been five years
i~ 99

prior.

By November 2001, the army structure had expandeddude a Divisional Command in
each of the five development regions, in additiomm tValley Command with headquarters in
Kathmandu.

3.3 NEPAL POLICE

The Nepal Police (NP) traces its history to wellobe the beginning of the Tcentury'®
The NP is regulated by the Nepal Police Act 1855.

The NP falls under the Ministry of Home Affairs aisdheaded by an Inspector General of
Police. Nepal Police Inspector Generals during dbeflict were: Achyut Krishna Kharel
(February 1996 - March 1996), Dhruba Bahadur PrnadMarch 1996 - December 1996),
Achyut Krishna Kharel (again, from December 1996eptember 1999), Pradeep Samsher
JBR (September 1999 - December 2002), Shyam BRdigdpa (December 2002 - September
2006), and Om Bikram Rana (September 2006 - SegtieiDs).

During the conflict period the Nepal Police hadefikegional police offices, one for each
development region. Below the regional level wavaat police offices, one for each of 14
zones. At the district level, each of the 75 distrhas a district police office.

According to Section 4 of the Nepal Police Act 198t Government of Nepal has oversight
and control of the Nepal Police and has the aughdoi issue orders and directives, which
police are duty-bound to follow.

Section 6.1 of the Nepal Police Act 1955 gives oaspility for police administration at the
zonal level to the zonal police offices. In relati® maintaining law and order in the districts,
Section 8 of the Nepal Police Act 1955 places paditthe district level under the authority of
the Chief District Officer. In addition to followg orders and directives from the Chief
District Officer relating to law and order, SectiBralso requires district-level police to assist
the Chief District Officer in other matters in acdance with the law.

As of 2009, the Nepal Police was comprised of axiprately 56,000 personn&¥

3.4 ARMED POLICE FORCE

The Armed Police Force (APF) is a paramilitary peliforce first established through an

Ordinance in January 2001. The creation of the A&ffected the Government's need to

deploy additional forces against the Maoists gittem ongoing escalation of the conflict —

then in its fifth year — and the continuing chatjes faced by a civil police force not trained to
combat an insurgency. Shortly after the Ordinanes vgsued, the APF headquarters was
established in Kathmandu. The Armed Police Force2@01 was promulgated on 22 August

2001.

9 Figures between 92,000 and 96,000 are cited inafaAtharya, “The Nepalese Army,” in Bishnu Sapketa.,
The Nepali Security Sector: An Alman&CAF, 2009. p. 125.

100 History, Nepal Police, availabieom http://www.nepalpolice.gov.np/history.html

10 Amended for a fifth time in 1972.

192 Govinda Thapa, “The Nepal Police and Armed Pdfieece”, in Bishnu Sapkota, ed’he Nepali Security
Sector: An AlmanadCAF, 2009, p.159.
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The APF falls under the Ministry of Home Affait8and is headed by an Inspector General of
Police. APF Inspectors General during the confiietiod were: Krishna Mohan Shrestha
(until his death on 26 January 2003), Sahabir TH@@alanuary 2003 - 11 May 2006), and
Basudev Oli (12 June 2006 - 15 April 2009).

The functions of the APF are listed in the Armedid@Force Act 2001; the first three
functions are explicit about the role of the APE-aivis conflict:

(a) To control an armed struggle occurring or lk& occur in any part of
Nepal,

(b) To control armed rebellion or separatist atithéi occurring or likely to
occur in any part of Nepal, and

(c) To control terrorist activities occurring okéilly to occur in any part of Nep4.

The Armed Police Force Act 2001 requires that, rpiioany mobilization of the APF, the
Government of Nepal inform the National Securityu@al and the Central Security
Committee in advance and provide details of thelyamof personnel and the reason for their
deployment®®

Though the unified command concept which was ancedilby the Prime Minister in 2003
placed the Nepal Police and APF under operatiomaincand of the army, the Armed Police
Force Act 2001 — promulgated prior to the army’sbitipation later that year — already
provided the RNA with operational command over &RF in the event of deployment on
joint operations. According to Section 8:

To be under the Control of the Nepal Army: In thsecthat the Nepal Army
is mobilized to maintain peace and order in anytp#rNepal, during the
period of mobilization of Nepal Army, the armedigmlof the concerned
place shall be under the control of the Nepal Afffly.

APF personnel were initially drawn from the RNA amdepal Police, up until the
establishment of the APF Service Commission. Byethe of the conflict the APF numbered
approximately 30,000 and were organized into fiombat brigades, one in each development
region. Each combat brigade was composed of sewefamtry battalions and infantry
companies; the number of each varied by redfion.

3.5 COMMUNIST PARTY OF NEPAL (MAOIST)

The Communist Party of Nepal (Maoi§t)(CPN (Maoist)) was formed in Nepal in 1998,
The Party was headed by a Chairman who, for thatidur of the conflict, was Pushpa Kamal
Dahal (Prachanda). In addition, Dahal was (and meshaSupreme Commander of the
People’s Liberation Army, the military wing of ti@PN (Maoist).

103The Government of Nepal enjoys overall oversighthef APF, as described in the Armed Police Forde Ac
2001, section 4(1): “Government of Nepal shall hpewers to oversee, control over and provide doastto the
armed police.” English text available at http://wwawcommission.gov.np/index.php/en/acts-english/t@/raw.
104 |bid, section 6(1).

1%5|hid, section 6(2): “In cases where the GovernnuéiNepal has mobilized armed police in any pafiepal,
the National Security Council and Central Security @dttee shall be notified at least once a week atieut
number of armed police mobilized in that area dnedftinctions and activities carried out by the atmelice.”
198 hid, section 8

107 Government of Nepal, Ministry of Home Affairs, Arth@olice Force, “Introduction,” Available at
http://www.apf.gov.np/introduction/introduction.php

1%8The CPN (Maoist) was renamed the Unified CommunistyRéd Nepal (Maoist) in January 2009.

19 5ee Annex 1 — Timeline, p. 209 and Chapter 2 -oHjisif the Conflict, p. 36.
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As provided for in the document, “Theoretical Preesi for the Historic Initiation of the
People’s War”, adopted by the party’s Central Cotteaiin September 1995, the Maoist
military fell under the leadership of the CPN (MstpiParty and was meant to function as per
the political goals and interests of the PatfyThe document also provides for the founding
of a “revolutionary united front,” likewise unddred leadership of the party; the united front —
as the United Revolutionary People’s Council (URP®pal (URPC-N) — would later serve
as the basis for Maoist-declared “people’s govemtsieat the national and sub-national

levels, as well as the Maoist-declared “peopleisrtso™*

The formation of the People’s Liberation Army wasnaunced at the first national
conference of the Maoist army held in Septemberl280though the Maoists had been
developing their military capabilities since laumzh the “People’s War” and had active
combatants operating under a chain of command agdging in military action long before
officially announcing the People’s Liberation Armsyformation. According to the “Central
Military Commission, Communist Party of Nepal (Mst)i, in a statement issued on 13
February 1998, there were at the time many ac@ey squads,” though these had not yet
reached platoon formatidft “Special Task Force” units were reportedly estitgl in 1998-
1999 and the first standing company formed in August 2000* Formation of the first

10«Theoretical Premises for the Historic Initiatiohthe People’s War”, September 1995, Available at
http://www.satp.org/satporgtp/countries/nepal/doentipapers/theoretical_premises.htm: “E. This ptanld be
based on the theoretical premises of building altgonary united front and a revolutionary armydenthe
leadership of the Party of the proletariat in thage of the new democratic revolution” and poirit F:Armed
struggle will be carried out by uniting all stratad categories of anti-feudal and anti- imperiatissses of the
people under the leadership of the Parthat the party should control thalitary and not vice versa is also
stressed in “Strategy & Tactics of Armed Struggl@&iepal”, adopted by the party central committe®arch
1995, available at http://www.satp.org/satporgtpfades/nepal/document/papers/strategy_and_tdutins: The
fundamental principles of this path [People’s Wag....above all in the ideological guidance of M-L-M
[Marxism-Leninism-Maoism], to establish leadersbfthe Party over the army and not to permit at @wst to
arise a situation where the gun would control thgy?’ See alsaemarks on this issue attributed to Baburam
Bhattarai: “[T]here has been a persistent disinféionecampaign about the so-called contradictiomnveeh the
military and the political wing of the Party. Agaive would say this is totally baseless, preposteend
mischievous. Furthermore, we should proudly procldiat in the contemporary revolutionary world our
movement would perhaps be the most unified andalaed, where every military and non-military actitakes
place according to collective decision and plan.

Rather what our opponents fail to comprehend iswieathave an integrated politico-military mechanesmd no
separate “military” and “political” wing as wildlgpeculated. Whereas organizationally we are comadti
ensure a concentric construction of the PartyAtimey and the United Front under the supreme anfiaghi
leadership of the Party, the well-known dictum aitbe relation between the Party and the Army eenb'The
Party commands the gun’.” “Rejoinder on Some Curtesues: A Communication from the Revolutionaries in
Nepal on the Current (September 2002) SituatiohénQivil War.”Monthly Review21 September, 2002)
available at http://www.monthlyreview.org/0902blaadti.htm

11 The formation of the Central People’s GovernméendriyaJanasarkay — the URPC, coordinated by
Baburam Bhattarai — was announced on 23 November. 3g@l ekhnath Neupan&khil Gyan Bhijan
Publications, 2006, p. 34. For more on the URPGxppsed governmental and judicial rolesg“Common
Minimum Policy & Programme of United Revolutionargdple’s Council,” available from
http://www.bannedthought.net/Nepal/Worker/Workef@8mmonMinProg-URPC-W08.htm.

2Kiyoko Ogura, “Realities and Images of Nepal's M#&fter the Attack on BeniFEuropean Bulletin of
Himalayan Researghvol 27, 2004, p. 69.

113 press Comminuge of the Central Military CommissioRNGMaoist), 13 February 2008, available from
http://www.bannedthought.net/Nepal/Worker/WorkefStatement-CentralMilitaryCommission-980213.htm
14Uday ‘Dipak’ Chalaunejanayuddha ra Janamukti Sena: Saidhantik AdharaeyEniti [People’s War and the
People’s Liberation Army: Fundamental Principlesdda®trategy, People’s Liberation Army Nepal, Sixth
Division, (2009) p. 11-13n an undated interview published on 20 Februag02®ushpa Kamal Dahal
(Prachanda) is quoted as saying that the Maoist amms then organized at the platoon level and iagpio form
companies. “In the theoretical sense we use tie people’s army. But as a formal name of the arngyare not
saying, ‘This is our PLA, People’s Liberation ArmWe have a people’s army, but we have not cakésiform
of organization the ‘People's Liberation Army.” Nave have a goal of forming companies. We are orgahi
now, up to the platoon. And you saw the Speciak Famce-this is a step, moving toward forming comipsa.
When we sustain a company formation, when therénarethree, four companies, and, at the same tineee are
platoons elsewhere-then we will say this is owrgirarmy. Our vision is that when we have compatiesn we
will have a strong army to have a base area,” “Rad Flying on the Roof of the World -Part 3, Insitie
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battalion-level structure was announced at thee®eiper 2001 conference noted abbVédn
June-July 2002, the People’s Liberation Army hgubreedly constituted its first brigade and
in June-July 2004 reportedly expanded to divisievel with the formation of an Eastern
Division and a Western Divisiol® While the exact number of active People’s Liberati
Army personnel during the conflict remains a matiedispute, many analysts estimated a
number between 5,000-10,000 active combatants éichrof the conflict period.

By the end of the conflict, the People’s Liberatirmy had expanded to include seven
declared divisions countrywide, organized undeeg¢hcommands — Western Command,
Special Central Command, and Eastern Central Comirrawhich were in turn under the
authority of the Supreme Commander and four Defatyymanders.

Revolution in Nepal: Interview with Comrade PrachafitHuman Rights Serveayailable from
http://www.humanrights.de/doc_en/archiv/n/nepaltms/200200_prachand_interview_c1.htm
H15ChalauneJanayuddha ra Janamukti Sepal?. (see footnote 114)

116 bid. 20-21.
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CHAPTER 4 - APPLICABLE INTERNATIONAL LAW

4.1 OVERVIEW

The purpose of this chapter is to outline inteorai laws that were applicable during the

period of the conflict. These norms have been asethe framework to analyse and compile
this report, and provide an important frameworlaonélysis to be considered by the domestic
courts of Nepal when complying with it obligatiom®d investigating, prosecuting and

judging crimes committed during the conflict perfod

During armed conflicts of all types, a substantiatly of law — with both international and

domestic origins — is in operation. In terms okmn@ational law, two mains systems applied
during the conflict — international human rightsvldHRL) and international humanitarian

law (IHL). These two systems are largely compleragnand mutually reinforcing, with the

shared objective of protecting life and human dignihe primary difference between them is
when they apply. IHRL provides protection duringnéls of peace and times of war, while
IHL applies only during periods of armed confli&oth systems of law consist of treaties
ratified by states parties, and of customary irsggomal law.

Certain particularly grave violations of IHRL or L are deemed to constitute international
crimes, for instance, crimes against humanity, wames, genocide, trafficking, piracy,
slavery, torture and enforced disappearance. Untlnational law, states have an obligation
to ensure that alleged perpetrators of such criaresinvestigated, prosecuted and held
criminally responsible for these acts.

4.2 INTERNATIONAL HUMAN RIGHTS LAW (IHRL)

4.2.1 General Principles

IHRL applies both in peacetime and during armedls.**® It consists of the provisions of
international human rights treaties to which a ¢gurs a party, international human rights
customary law, and other principles and standdards body of law covers a wide range of
issues, but operates primarily by placing obligaion state actors.

During the period affected by the conflict, Nepasaparty to six out of the nine core Human
Rights instrument$*®

7 provisions of international treaties which Nepas hatified do not automatically form part of Negsal law
unless and until those provisions have been validigrporated into domestic law by statute. Themefa treaty
provision by itself cannot operate as a direct s@wf individual rights and obligations under ttzat. However,
theNepal Treaty Ac1990 has the effect of making some treaty promis@able to be applied as national law to the
extent that there is a conflict between the provisiof international law and Nepali law. Decisiofishe

Supreme Court also demonstrate a growing use ghatienal law to influence and shape Nepali |8we, e.g,

Lily Thapa and Others v. HMG Cabinet Secretariadl &@thers NKP (2005), Vol. 9, P-1054, Writ No. 34/2061;
Punyabati Pathak and others v. Ministry of Foreiifairs, NKP 2062 (2005) Vol. 8, P-1025, Writ No. 3355/206
D.D. 28/11/2005

118 This point is not without debate. Two persistanjeotors to this principle are the United StateAmierica and
Israel. Se€Concluding Observations of the Human Rights Committegel (CCPR/C/79/Add.93) (1998);
Concluding observations of the Human Rights Comenitezael(CCPR/CO/78/ISR)(2003);onsideration by the
Human Right s Committee of Reports Submitted kg Btaties under Article 40 of the Covenant: Unt&dtes of
America(CCPR/C/USA/3)(2005), Annex Concluding observations of the Human Rights Comenitiaited
States of Americ€CCPR/C/USA/CO/3)(2006), para3.

119 At the time of writing this report, Nepal had matified the International Convention on the Priitecof the
Rights of All Migrant Workers and Members of Thearrilies (ICRMW) or International Convention for the
Protection of All Persons from Enforced DisappeaesfCED). Although Nepal signed the Convention on the
Rights of Persons with Disabilities on 3 January&Q@Bis Convention is not yet ratified and did apply during
the conflict period.
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Human Rights Convention Signature Ratification Entry into
[Accession (a)] | Force

International Convention on the - 30 January 1971 1 May 1971

Elimination of All Forms of Racial a®

Discrimination (ICERD)

Convention on the Rights of the Child | 26 January 14 September | 14 October

(CRC) 1990 1990 1990

Optional Protocol to the Convention on | 8 September | 3 January 20073 3 February

the Rights of the Child on the Involvemerigoo 2007

of Children in Armed Conflict

Optional Protocol to the CRC on the Saleg September

6 January 20062

20 February

of Children, Child Prostitution and Child| 2000 2006

Pornography

Convention on the Elimination of All 5 February 22 April 1991 22 May 1991

Forms of Discrimination against Women 1991

(CEDAW)

Optional Protocol to CEDAW 18 Decembey 15 June 2007 15 Septembg
2001 2007

International Covenant on Civil and - 14 May 1991a | 14 August

Political Rights (ICCPR) 1991

Optional Protocol to the ICCPR - 14 May 1991¥" | 14 August

1991

Second Optional Protocol to the ICCPR, - 4 March 1998a 4 June 1998

Aiming at the Abolition of the Death

Penalty

International Covenant on Economic, | - 14 May 1991a | 14 August

Social and Cultural Rights (ICESCR) 1991

Convention against Torture and Other
Cruel, Inhuman or Degrading Treatmen

t

or Punishment (CAT)

14 May 1991&?

13 June 1991

Under these treaties, a range of fundamental rigipslied during the conflict, which

included:

* Theright to life: Article 6, ICCPR

* The right to liberty and security of the person Article 9, ICCPR

* The right to freedom from torture or cruel, inhuman or degrading punishment
or treatment: Article 7, ICCPR and articles 2 & 16 CAT

e The right to the be free from sexual violenceCAT and CEDAW

e The right to peaceful assemblyArticle 21, ICCPR

« The right of children to special protection in armel conflict, including a
prohibition on their recruitment into the armed for ces:Article 38, CRC

120 Nepal has not made the necessary declaration émtiele 14 which recognizes the competence of the
Committee on the Elimination of Racial Discriminatimnconsider individual complaints.
121 Accession to this Optional Protocol allows the HumnRights committee to receive individual complaints
122 Nepal has not made the necessary declaration aniitele 22 which would recognize the competencthef
Committee against Torture to consider individual ptaimts, nor under article 28 which would recogrize

competence of CAT to undertake enquiries.
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4.2.2 Derogation and States of Emergency

The provisions of human rights conventions contitwuapply during internal armed conflicts.

Article 4 of the ICCPR authorizes states to takesoees derogating from their obligations
under the Covenant only when they officially pratiaa public state of emergency that
threatens the life of the nation. The state miisttfiat declaration with the UN Human Rights
Committee and must “immediately inform” the othezaty parties via the Secretary General
of the UN.

Declaring a state of emergency allows a state togdge from international legal obligations
with respect to a very limited number of human tighUnder the ICCPR’s derogation
provisions, rights to freedom of expression anchigm, movement, privacy and effective
remedies may all be temporarily curtailed, subgecthe stringent conditions provided in
article 4 of the covenant. These conditions inclutiat such measures must not be
inconsistent with the other obligations under in&dional law and must not involve
discrimination solely on the grounds of race, colsex, language, religion or social origff.
Moreover, there can be no derogation from the Cawts articles 6 (right to life), 7
(prohibition on torture), 8 (prohibition on slavgntl (ban on imprisonment through inability
to fulfil a contractual obligation), 15 (no pena#tythout law), 16 (right to legal status) and 18
(freedom of thought, conscience and religitf).

Nepal declared a state of emergency on two occaglaring the conflict, for nine months
beginning in November 2001 and for three monthsirmgg in February 2005. On both
occasions, the Government notified the UN Secre®@eperal that the ICCPR-based rights
associated with assembly, movement, press, priyaoperty, certain remedies, and access to
information, would be curtailetf®

4.3 INTERNATIONAL HUMANITARIAN LAW (IHL)

4.3.1 Armed Conflict

In determining which aspects of IHL were relevanthie armed conflict in Nepal, it is firstly
necessary to specify the time period during whitckaaned conflict existed, and to determine
whether it was international or non-internationghature.

This report does not seek to specifically deterntimeperiod of the armed conflict in Nepal,
which is an assessment to be undertaken basea ameimsity of “protracted armed violence”
between at least two parti&8. Nevertheless, it appears on these principlestteaperiod
under review in this Report, from February 1996 whee CPN (Maoist) commenced attacks
as part of an armed insurgency, to 21 November ,2666which date the Comprehensive
Peace Accord was concluded, qualify as an armetticton

When an armed conflict is not between two or mopposing states, but between
governmental forces and non-governmental armedpgtoit is considered to be “non-
international” in charactéf! There is broad consensus that the armed conilibtepal was

123 |CCPR article 4(1).

124|CCPR article 4(2).

125 C.N.270.2002. TREATIES-4 (Depositary Notification, Rlarch 2002; C.N.170.2005.TREATIES-3
(Depositary Notification). 14 March 2005.

126 The Prosecutor v. Dusko Tadld@-94-1-A, ICTY Appeals Chamber, 38

127 protocol Additional to the Geneva Conventions ofAL@ust 1949, and relating to the Protection of Mist of
Non-International Armed Conflicts (Protocol II), 8nk 1977. Note that the second Additional Prottadhe
Geneva Conventions specifically addresses non-iatiermal armed conflicts but Nepal has not ratifieid
instrument and so it is not discussed in detaihis Report. However, it should be noted that sospeets of the
second Additional Protocol reflect customary inggional law as it stood in 1996 when the conflichNiepal
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non-international, and the analysis in this Refotherefore based on the provisions of IHL
applicable to a non-international armed conflict.

4.3.2 Common Article 3

Common Article 3 of the four Geneva Conventionswtich Nepal is a state parti, stands
as the source of law governing conduct during mbernational armed conflicts.

Common Article 3:

In the case of armed conflict not of an internadiboharacter occurring in the
territory of one of the High Contracting Partiesah Party to the conflict shall be
bound to apply, as a minimum, the following pranst

(1) Persons taking no active part in the hostifitiencluding members of armed
forces who have laid down their arms and those gidac hors de combat ' by
sickness, wounds, detention, or any other causa) sh all circumstances be
treated humanely, without any adverse distinctiomnfied on race, colour,
religion or faith, sex, birth or wealth, or any @hsimilar criteria. To this end, the
following acts are and shall remain prohibited atyatime and in any place
whatsoever with respect to the above-mentionedpsrs

(a) violence to life and person, in particular murddratl kinds, mutilation,
cruel treatment and torture;

(b) taking of hostages;

(c) outrages upon personal dignity, in particular huatihng and
degrading treatment;

(d) the passing of sentences and the carrying out etwdions without
previous judgment pronounced by a regularly cousgd court,
affording all the judicial guarantees which are ogmized as
indispensable by civilized peoples.

(2) The wounded and sick shall be collected anda#or.

An impartial humanitarian body, such as the Intd¢immal Committee of the Red
Cross, may offer its services to the Parties toctbralict.

The Parties to the conflict should further endeavtoubring into force, by means
of special agreements, all or part of the otheryismns of the present Convention.
The application of the preceding provisions shalt affect the legal status of the
Parties to the conflict.

The parties to the conflict are also bound by tfevigions of customary international la.
The following interrelated core principles of custry international law that are relevant to
the conduct of any armed conflict include:

began, and therefore these provisions would hapkeaithroughout the hostilities. In this regaitt features of a
non-international armed conflict, as set out incltl, provide a useful guide. In particular,icdet 1 also notes
that it does not apply to “...situations of interd&turbances and tensions, such as riots, isotatddporadic acts
of violence and other acts of a similar naturey@tsbeing armed conflicts”.

128 Nepal ratified the four Geneva Conventions on Bri&ary 1964. It should be noted that Nepal hagatifted
the additional protocols | and Il to the Genevavenriions. Therefore, their provisions, in particulaose of
Additional Protocol Il, are not directly applicalifethe armed conflict in Nepal.

128 Jean-Marie Henckaerts and Louise Doswald-Beckhieinternational Committee of the Red Crazsstomary
International Humanitarian Law3 vols.), (Cambridge, Cambridge University Pres85)0
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« Distinction: At all times during an armed conflict, the pasti® the conflict must
distinguish between civilians and combatants, anget only the latter. The principle
also requires a distinction between combatantsttaogk persons hors de combat and
those who do not take a direct part in hostilifiescivilians). In addition, civilian
objects must be distinguished from military objeeti, and again only the latter
attacked.

« Proportionality. A party is required to forego any offensive whene incidental
damage expected “is excessive in relation to thecrete and direct military
advantage anticipated®

* Precautions in Attack (and Against Effects)Prior to any attack, all feasible
precautions must be taken to ensure that the dubjethe attack are legitimate
military objectives, and to minimize incidental $osf civilian life, injury to civilians
and damage to civilian objects. Where a civiliapydation is reasonably expected to
be affected by the attack, “effective advance wayhmust be given to the civilian
population unless the prevailing circumstances atcaliow such a warning. Further,
parties must take “all feasible precautions” totpcbthose civilian populations under
their control from the effects of an attack by tygonent. Each party must avoid
locating objects that could be considered “legitenailitary objectives” in populated
areas. Similarly, the use of human shields to ptatertain objects or individuals is
prohibited**

e Humanity: Civilians and those who are hors de combat mastréated humanely:
any killing, torture, rape, mutilation, beatinggyntiliation, and similar abuses are
prohibited. In addition, methods or means of congbettuld not cause “unnecessary
suffering”. The International Court of Justice haefined unnecessary suffering as
“harm greater than that unavoidable to achieveitegte military objectives®*

4.4 CRIMINAL RESPONSIBILITY UNDER INTERNATIONAL LA W'

4.4.1 Obligation to Investigate and Prosecute

Under both IHL and IHRL, states are required tcestigate allegations of serious violations

of these two bodies of law and, when appropriatesgrute suspected perpetrators and
provide reparations for the victims. The UN Gené&sdembly expressed the obligation in the

clearest of terms when it declared in the “Basiodfples on the Right to Remedy,”

In cases of gross violations of international hunraghts law and serious
violations of international humanitarian law consting crimes under
international law, States have the duty to inveddgand, if there is
sufficient evidence, the duty to submit to prosenuthe person allegedly
responsible for the violations and, if found guiltiye duty to punish her or

himl34

130 5ee International Committee of Red Crazsstomary International Humanitarian Lawyle 14 (see footnote
129).

131 International Committee of Red CroSxjstomary International Humanitarian Lawle 97, which is derived
in part from the IHRL obligation upon states to puitlife (see footnote 129)

132 egality of the Threat or Use of Nuclear Weapadkavisory Opinion|CJ Reports 1996para 78.

133 This section discusses international criminal laut, the reader is reminded that domestic crimlimalis also
applicable in the contexts mentioned, and nothiadipits a domestic criminal code from criminaliginonduct
equally or less serious than that discussed herieAime of writing, Nepal's civil code does raiminalize all
of the “international crimes” crimes listed in tiReport; for example, torture is not illegal undepidli law.
134Basic Principles and Guidelines on the Right toeariedy and Reparation for Victims of Gross Violatioh
International Human Rights Law and Serious Violasiaf International Humanitarian LaviGeneral Assembly
resolution 60/147, article 4.
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The obligation is founded in part on Article 2 dfet ICCPR'*® but is confirmed in the
interpretation given that provision by the UN HumRights Committee. For example, the
Committee has repeatedly held that the failurentestigate and punish perpetrators of IHRL
violations constitutes a separate violation of IBEPR. Already in 1995, iBautista de
Arellanav. Colombig the Committee ruled that Colombia was under & t¢lutinvestigate
thoroughly allegations of forced disappearancestamiminally prosecute those responsible
for such violations®*® The 1984 CAT, which Nepal ratified in 1991, obkg8tate Parties to
“ensure that its competent authorities proceed tpr@mpt and impartial investigation,
wherever there is reasonable ground to believeahadct of torture has been committed in
any territory under its jurisdiction*

Under IHL, perpetrators bear individual respongipilor serious violations they commit, and
must be prosecuted and punished. For instancefotireGeneva Conventions of 1949 set
forth explicit obligations on states parties’ radjag criminal punishment of serious
violations of the rules of IHL in armed conflitf This has been reaffirmed on several
occasions by the UN Security Council, specificaflyelation to the conflicts in Afghanistan,
Burundi, Democratic Republic of the Congo, Kosova eRwandd® In a resolution on
impunity adopted without a vote in 2002, the UN @aission on Human Rights recognized
that perpetrators of war crimes should be prosdcateextradited’® The Commission has
similarly adopted resolutions — most of them withawote — requiring the investigation and
prosecution of persons alleged to have violated lHLSierra Leone, thdRepublic of
Chechnyeof the Russian FederatioRwanda, Sudan, Burundi, and the former Yugosldvia
is now broadly regarded as a customary interndtitegal obligation to investigate and
punish alleged perpetrators of IHL violations —either international or non-international
armed conflicts*

Concerning the nature of the investigation that tnines conducted in order to satisfy this
obligation, the UN has developed guidelines forhsunvestigations that centre around four
universal principles: independence, effectivenpssmptness and impartialit§? These four
principles lie at the heart of human rights prdteciand are binding on UN members in that
they have been relied upon and further developedh@ jurisprudence of UN-backed

135 Article 2 of ICCPR requires a state party to respacdtensure to all individuals within its territaapd subject
to its jurisdiction the rights recognized in it aaldo to ensure an effective remedy for any pevduose rights
have been violated.

138 Human Rights Committe®autista de Arellana. Colombig communication no. 563/1993, 27 October 1995,
para 8.6See alsdHuman Rights Committedpsé Vicente and Amado Villafafie Chaparro, Luis NequolTorres
Crespo, Angel Maria Torres Arroyo and Antonio HugGésiparro Torres/. Colombig communication no.
612/1995, 29 July 1995, para 8.8; Human Rights CoteejRajapakses. Sri Lanka communication no.
1250/2004, 14 July 2006, para 9.3.

137 Convention Against Torture and Other Cruel, Inhuma@®therwise Degrading Treatment or Punishment
(1987) article 12.

138 The obligation is contained in the “grave breadaleggme,” set out in the four Geneva Conventionsyelas

in customary international lavBeearticle 49 of the First Geneva Convention; arti&leof the Second Geneva
Convention; article 129 of the Third Geneva Conventand article 146 of the Fourth Geneva Convenfitre.
‘grave breaches regime’ contains a specific listrohes that, whenever violated, oblige the statéry or
extradite’ the perpetrator.

139 Security Council resolution 978 (1995), Security Aailiresolution 1193 (1998) Security Council resiwint
1199 (1998).

140 ynited Nations Commission on Human Rights, resplufi002/79, para 11.

11 International Committee for the Red CraSsistomary International Humanitarian Lawle 158 (see footnote
129).

142 principles on the Effective Prevention and Investin of Extra-Legal, Arbitrary and Summary Exeont
Economic and Social Council resolution 1989/65, anAwailable from
www1.umn.edu/humanrts/instree/i7pepi.hffhe Principles on the Effective Investigation armt@mentation of
Torture and Other Cruel, Inhuman or Degrading Treatnor Punishmentecommended by General Assembly
resolution 55/89 Available fromwww?2.ohchr.org/esgllaw/investigation.htm. Note that the investigatheed
not be conducted by a court or even a judicial badyninistrative investigations, where appropriatay equally
comply with the four principles.
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international courts and also have been agreed bpothe States represented within the
relevant United Nations bodies.

4.4.2 International Crimes

Certain violations of international law are deemed constitute “international crimes”,
notably, crimes against humanity, war crimes, gateqdrafficking, piracy, slavery, and gross
violations of human rights such as torture and it disappearance. In accordance with the
duty of states to investigate and prosecute, tt@saes should be prosecuted before
competent courts, notably by those of the state pritmary jurisdiction over the matter.

In some instances, notably when the crimes attragversal jurisdiction”, they can also be
tried in domestic courts of other states. Univepgasdiction exists on the premise that some
international norms arerga omnesmeaning that the obligation is owed to the irational
community as a whol¥? While some debate remains about the full scopinfes captured
by universal jurisdiction, it is well settled thatt a minimum, domestic courts of all states
have the power to prosecute under international thase responsible for crimes against
humanity, war crimes (such as serious violationsCoimmon Article 3), genocide, and

torture**

4.4.3 Crimes against Humanity

The prohibition against crimes against humanitgrnigenched in international customary law
and is deemed to constitute a peremptory norjuocogensThis means that the prohibition

is accepted by the international community of state a norm from which no derogation is
ever permitted.

According to the definition codified in the Romeatite, crimes against humanity occur
where certain listed acts are undertakas part of a widespread or systematic attack agains
any civilian population, with knowledge of the aka'* Nepal is not currently a party to the

Rome Statute of the International Criminal Cou@) of 1998, however, certain aspects of
the Rome Statute represent a codification of cuatgrimternational law and it is therefore

used in this analysis of crimes against humanitliustrate the application of this crime.

Article 7, paragraph 1 of the Rome Statute lists 1 acts that represent the most serious
violations of human rights. These include:

e Murder,;

* Extermination;

* Enslavement;

« Deportation or forcible transfer of the population;

e Torture;

* Rape, sexual slavery or any other form of sexugkwice of comparable gravity;

143 The concept ofrga omnesvas recognized by the International Court of desiti theBarcelona Tractiorcase
(Belgium v Spain) (Second Phase) ICJ Rep 1970 3ragpmph 33: "..an essential distinction should be drawn
between the obligations of a State towards the iat@nal community as a whole, and those arisingaviss
another State in the field of diplomatic protecti@®y their very nature, the former are the concefall States. In
view of the importance of the rights involved, &dit8s can be held to have a legal interest in tpeitection; they
are obligations erga omnes. [at 34] Such obligasiaterive, for example, in contemporary internatidaa, from
the outlawing of acts of aggression, and of germcid also from the principles and rules concerriirgbasic
rights of the human person, including protectioonfrslavery and racial discrimination. Some of the
corresponding rights of protection have entered ithte body of general international law . . . otharse conferred
by international instruments of a universal or quasiversal charactet

144 wWhere such crimes ajes cogensfor example torture, the courts of a state areonbt allowed to, but are
obliged to, exercise their jurisdiction over thé. ac

145 Rome Statute of the International Criminal Court, AKFO183/9* (1998), Article 7.
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e Persecution against any identifiable group or ctilely on political, racial, national,
ethnic, cultural, religious or gender grounds;

» Enforced disappearance of persons;

* Any other inhumane acts of a similar characterntie@ally causing great suffering,
or serious injury to body or to mental or physicaélth.

For these listed acts to be classified as crimesnaghumanity, they must be committed as
part of a_widespread or systematic attack. The RBtatute specifies that an attack consists
of multiple acts of violence such as those listddnetheless, a single act can constitute a
crime against humanity if it is part of a largetaak. In addition, an attack does not need to be
a military attack or part of an armed conffitt The widespread nature of the attack is based
on its scale, the number of people targetedtloe ‘Cumulative effect of a series of inhumane
acts or [through] the specific effect of a singexge-scale act**’ The systematic nature of
the attack is inferred from the “organised chanmactethe acts committed and [from] the
improbability of their being random in naturé®,

It is also a requirement of a crime against huryatiiit it is _directed against a civilian

population. A civilian population includes peopléavare not in uniform and have no link to
the public authorities, as well as persons who'aué of combat” and thus are not, or are no
longer, taking part in the conflitt? The expression “civilian population” needs to be
understood in its broad sense and refers to a gopulthat is primarily made up of civilians.

A population may be classified as “civilian” evenitiincludes non-civilians, provided that

civilians are in the majority?’°

4.4.4 \War Crimes

The term “war crimes” is generally used to refeatty serious violations of IHL directed at
civilians or enemy combatants during an internatiar non-international armed conflict, for
which the perpetrators may be held criminally kabh an individual basis. Such crimes are
derived primarily from the four Geneva Conventiotieir additional protocols, the Hague
Conventions of 1899 and 1907 and internationalatuaty law. Although Nepal is not a
party to the Rome Statute, an examination of arti8l of the Rome Statue, which
distinguishes several categories of war crime prewiuseful guidancgé! Relevant to non-
international armed conflict are the following aaiges:

* Serious violations of Common Article 3 in an int@rarmed conflict, in particular
murder, mutilation, cruel treatment and tortureedied against people taking no
active part in the hostilitie's?

e Other serious violations of the laws and customgliegble in an internal armed
conflict, such as intentional attacks on the dwilipopulation, rape and sexual
slavery, and conscripting, enlisting or using clsitddiers:>®

148 bid, article 7, Elements of Crimes

i; Prosecutor v. Kordiand CerkezdCTY, Appeals Chamber, no. IT-95-14/2-A, 17 Decen?@04, para. 94
Ibid.

149prosecutor v. Mrkgiet al., ICTY, Appeals Chamber, 5 May 2009, para. 32 and 33.

150 prosecutor v. LimajICTY, Trial chamber, no. IT-03-66-T, 30 Novemb@08, para. 186.

151 Rome Statute, article 8(2)(c) (see footnote 145).

152t is now clearly established that serious vigias of Common Article 3 entail criminal liability i€ ICTY in

Tadi¢ ruled that* Customary international law imposes criminal lictifor serious violations of Common Article

3, as supplemented by other general principlegaled on the protection of victims of internal ach@nflict . . .”

Prosecutor v. Tadi ICTY, Trial Chamber, no. IT-94-1-T, Opinion and gutent, 7 May 1997. That 1997

decision was upheld on appeal confirming that uderent rules of customary international law, &t@ns of

Common Atrticle 3 in internal armed conflicts impasdividual criminal responsibility on the personkav

committed the act.

153 |bid, article 8(2)(e).
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To be identified as a war crime, it is necessagt the crime occurred during an armed
conflict and that there is sufficient nexus betwé®s prohibited act and the armed conflict.
The nexus requirement means that the perpetrathieaict was aware of the existence of the
armed conflict at the moment he/she committed thethat the act took place in the context
of the armed conflict and that it was “associateith it.">*

4.5 PRINCIPLES IN THE APPLICATION OF INTERNATIONAL LAW

4.5.1 Responsibility for obligations under Interriahal Law

IHRL primarily imposes obligations on the governmeha state and relevant state actors,
such as law enforcement agencies, the courts arat public officials. However, armed
groups should also respect IHRL. An armed group loarconsidered to be thde facto
authority of the territory if it effectively exes®s government-like functions such as police
powers, the power to arrest, and the enforcemeitsafiles within the territory>®> IHRL
places certain obligations on the factoauthority, which bears responsibility for violai®
within that territory**® For examplegle factoregimes are obliged to respect the prohibition on
torture or the arbitrary deprivation of life. It stube emphasized that the primary obligations
under IHRL, placed on the state party, continueoferate simultaneously with and
irrespective of the obligations on tHe factoauthority.

Also, United Nations Special Procedures mandateensl have emphasized the on-going
obligation of “every individual and every organ sdciety” to respect and promote human
rights under the Universal Declaration of HumanH&g to address the actions of armed

groups:>’

During a non-international armed conflict, armeduyps are also obliged to respect IHL,
notably the minimum protections under Common Aeti8l to the four Geneva Conventions
which apply to “each Party to the conflict”.

During the conflict in Nepal, the country’s IHRLs@onsibilities remained in force in all
areas where the Government exercidedactocontrol™® In addition, throughout the period
qualifying as an armed conflict, IHL also applidd. areas where and for as long as the
Maoists held thele factoauthority, IHRL obligations were their responsiyil

154 bid, article 8, Elements of CrimeSee alsdrosecutor v. Kunarac et alCTY, Appeals chamber, no. IT-96-
23/1-A, 12 June 2002, para. 58: “A link betweenseaand effect is not required between the armeflictoand
the perpetration of the crime but at the very leihst existence of the armed conflict must haveaaignificant
influence on the capacity of the perpetrator ofdfime to commit it, their decision to commit iietmanner in
which they committed it or the purpose for whichytttommitted it.”

155 «De factoregimes resemble states in that they exercisealanter territory and all the functions of a saaign
government in maintaining law and order ... cooftgistice, adopting or imposing laws, regulatihg telations of
the inhabitants of the territory to one another tnthe government.” Lord Atkin, Arantzazu MendseaHouse of
Lords, at 65 et seq, cited in The Redress Ttikit Only the State: Torture by Non-State Actorswards
Enhanced Protection, Accountability and EffectiveriRdies” (May 2006) p. 14, Available from
www.redress.org/downloads/publications/Non%20St2@%6tors%209%20June%20Final.pdf/

1% De factocontrol can be compared de jurecontrol, the latter being the authority ‘accordtodaw.’ While an
authority might be legally (i.ede jurg in control of a territory according to the applide legislation, the facts on
the ground might be such that it cannot effectivedgrcise its authority.

157 Report of the Special Rapporteur on extrajudicsaimmary or arbitrary executions, Mr. Philip Alsi@¥
March 2006, E/CN.4/2006/53/Add.Beport of the Special Rapporteur on extrajudicsalimmary or arbitrary
executions, Philip Alston; the Special Rapportenttee right of everyone to the enjoyment of thadsg
attainable standard of physical and mental hedhayl Hunt; the Representative of the Secretary-Gerum
human rights of internally displaced persons, Walltalin; and the Special Rapporteur on adequate royas a
component of the right to an adequate standardvofd, Miloon Kotharj UN Doc. A/HRC/2/7, 2 October 2006,
para. 19

%8 |ncluding in areas where the Government regaimdéiéétive control” that had previously been foréeitto the
CPN (Maoist).
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4.5.2 Simultaneous application of IHRL and IHL - beSpecialis

Where both IHL and IHRL apply, and can be appliedsistently, parties to a conflict are
obliged to do so. Where they cannot, for exampler&/tHL would require or allow different
behaviour than that of IHRL in the same situatithe, principle oflex specialisapplies.Lex
specialisprovides that when two different legal standardy bwapplied to the same subject-
matter, the more specific standard apphés.

Such situations are rare and the overall converyand complementarity of the two regimes
has been noted by both the International Courtustidd® and the UN Human Rights
Committee in its General Comment $1.In 2005, the UN Human Rights Committee
reviewed this issue with a view to further cla@fion. The Committee affirmed that the two
legal regimes are complimentary and not mutuallglesive, and that therinciple of lex
specialisgoverns in the case of conflict. It further deeththat IHL does not automatically
take precedence over IHRL in all situations of afroenflict:

In the case of a conflict between the provisionheftwo legal regimes with
regard to a specific situation, thex specialiswill have to be identified and
applied*®

According to the UN Human Rights Committee, therefdhe determination as to which
regime governs a specific situation depends n@lysoin whether there is an armed conflict,
but upon which regime has the more specific rulpliagble to a given situation. For
example, IHRL has more detailed laws with regarditoations of ‘low intensity’ conflict
where the state party’s operations are comparableolicing and law enforcement, rather
than military-style combat.

In any case, it will be on rare occasion that the tegimes cannot be interpreted as mutually
reinforcing. Notably, when the question being addeel pertains to civilians not taking direct
part in hostilities or combatantors de combathe protections afforded under each regime
are essentially identical.

4.5.3 Children in Armed Conflict
Both IHL and IHRL have unique provisions concernithg treatment of children during

armed conflict, which often give protection beydhdt of adults®® For example, the death
penalty may not be applied on anyone below theo&d8, irrespective of their crimé?

%9 Report of the Study Group of the International @emmissionFragmentation of International Law:
Difficulties Arising from the Diversification and<gansion of International Lavs8" session of the International
Law Commission, A/CN.4/L.682 (2006).

180| egal Consequences of the Construction of a WalérOccupied Palestinian Territarinternational Court of
Justice Advisory Opinion, General List No. 131Ju8y 2004, para 106.

161“The Covenant applies also in situations of armenflict to which the rules of international humamian law
are applicable. While, in respect of certain Covémigihts, more specific rules of international hunitarian law
may be specially relevant for the purposes of iterpretation of Covenant rights, both sphereswfdee
complementary, not mutually exclusivé&seneral Comment No. 31 of the Human Rights Commiiegerre of the
General Legal Obligation Imposed on States Pattethe CovenanCCPR/C/21/Rev.1/Add.13, sect. 11.
182\working Group on Arbitrary DetentioMr. Abdul jabber al-Kubaisi v. Iraq and the Ueit States of
America,Opinion No. 44/2005, A/HRC/4/40/Add.1, (20Q®jara 13.

183 The legal aspects of specific violations (inclugtorture and disappearance) are treated at lémgjtie
following thematic chapters. Accordingly, they a@ addressed here.

164 |International Covenant on Civil and Political Rigtt976) article 6(5); Fourth Geneva Convention cht68s;
Additional Protocol | to the Geneva Conventions,d,%tticle 77(5); Additional Protocol Il to the Gara
Conventions, 1949, article 6(4).
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Particularly relevant to the conflict in Nepal isetrequirement that children must not be
enlisted r conscripted into armed forces or arnmredigs, and must not be allowed to take part
in hostilities. This is clearly set out in artid8 of the Convention on the Rights of the Child,
to which Nepal became a signatory in 1990, as waslla number of other international

instruments, and is deemed to be part of internaticustomary law?®

Concerning the minimum age for recruitment and igigdtion in hostilities, while the
Convention on the Rights of the Child and the Aiddil Protocols | and Il specify the
minimum age for recruitment into the armed forcesuomed groups as 18, the Optional
Protocol to the Convention raises the age for amitrecruitment, use and participation in
hostilities to 18" For children between the ages of 15 and 18, théo€ul prohibits only
compulsory recruitmerlf® Importantly, for other protections in the IHRL new, the
definitional age of a child is 18?

The recruitment of children into armed groups wagaificant issue during the conflict in
Nepal and it was addressed by the parties to thi#éictcand the United Nations within the
framework of Security Council Resolution 1612 (2p66 children in armed confli¢t?
Notably, an Action Plan for the discharge of dididieal Maoist army personnel was agreed
to between the Government of Nepal, the Unified @omist Party of Nepal — Maoist
(UCPN-M) and the United Nations on 16 December 200@ Action plan included the
establishment of a UN Monitoring Mechanism to monénd report on the implementation
of commitments made regarding Maoist army persqmwied at the time of verification were
minors. Due to the existence of this already eisiabtl mechanism to address this issue, it
was decided not to include violations concernirguigment of children into armed forces in
the terms of reference for this Report, nor indbmpilation of the TRJA. However, this
should not prevent the transitional justice mecsmsi or another competent judicial
authority, from considering such cases in the cdrgkinvestigations or prosecution of
violations of international law.

185 Optional Protocol to the Convention on the RightthefChild on the Involvement of Children in Armed
Conflict (CRC OP-armed conflict) (2002); Internatio@ammittee for the Red Cross, Customary International
Humanitarian Lawvol.1 (see footnote 129%ules 135-137; The Rome Statute, article 8 (2)\{@) (see footnote
145); Additional Protocol | to the Geneva Conventions,4,%tticle 77; Additional Protocol Il to the Geneva
Conventions, 1949, article 4. Note also that thev@omion Concerning the Prohibition and Immediatdidw
for the Elimination of the Worst Forms of Child Lalr (1999), ILO Convention No. 18&hich Nepal
ratified in 2002, prohibits the “forced or computgoecruitment of children for use in armed corflin its article
3(a). See also International Committee for the Raxb€rCustomary International Humanitarian Lael.1 (see
footnote 129), p. 487
188additional Protocol | to the Geneva Conventions,d,%tticle 77(2). Additional Protocol Il to the Gaa
Conventions, 1949, article 4(3)(c); Convention onRlights of the Child (1990), article 38(3). By implice, it is
not a violation to recruit or to permit participatiin hostilities of those persons 15 and over uttteinternational
legal framework in effect at the time.
187 Optional Protocol to the Convention on the Rightshe Child on the Involvement of Children in Armed
%gnﬂict, article 2. Nepal signed the Optional Poatioin 2000, but only ratified it in 2007.

Ibid.
189 CRC article 1 (see footnote 166), that is, unlessiéarthe law applicable to the child, majority isaited
earlier.”
70 YN Security CouncilSecurity Council resolution 1612 (2008 July 2005, S/RES/1612 (2005).



72 CHAPTER 5 — UNLAWFUL KILLINGS

CHAPTER 5 - UNLAWFUL KILLINGS

5.1 OVERVIEW

According to Government figures, between the lauathhe “People’s War” in February
1996 and the formal end of the armed conflict onNefvember 2006, a total of 12,686
individuals - including both combatants/fightersianivilians — were killed in the conflict!
While IHRL and IHL may have been respected in meases, it is clear by reference to the
available data that serious violations of interoraai law in the form of unlawful killings may
have occurred in a variety of circumstances.

The Transitional Justice Reference Archive (TJRAdalbgues over 2,000 incidents which
raise suspicions that one or more killings occuiredircumstances amounting to a serious
violation of international law. Of these, the méjprare alleged to have been committed by
Mauoists, followed closely by the Security Forced aseveral where the perpetrator is
unknown. In this chapter, these cases are analgsedation to standards of IHL and IHRL
under the collective title of “unlawful killings”.

The available data shows that unlawful killings wced throughout the conflict in multiple
contexts: for example, during Maoist attacks onu@gc Force posts and bases, Government
buildings, national banks and public service idat@ns; in chance encounters and during
ambushes, such as in thiadi bus bombing; during search operations by the Sgdtorces
mounted in response to earlier Maoist attacks; emdhe way that the local People’'s
Liberation Army and political cadres abducted tnéated/tortured and killed suspected spies
and informants. Unlawful killings were also perpétd against enemy combatants and
civilians who were in detention or otherwise untler control of the adversary, for example
in execution-style killings. The most compellingseasDorambawhere 17 Maoists and two
civilians were allegedly taken under control by Bwyal Nepal Army, marched to a hillside,
lined up and summarily executed. The CommunistyRafriNepal (Maoist) (CPN (Maoist))
also allegedly killed captives, for example threachers, Muktinath Adhikari, Kedar Ghimire
and Arjun Ghimire, who were each allegedly execuatiéelr abduction in separate incidents in
Lamijung District in 20027

As noted elsewhere, the conflict comprised relfifiview large-scale attacks, and the
recorded cases confirm that the majority of allegedawful killings were apparently
perpetrated in low-intensity, low-casualty circuamstes. During the decade-long conflict
there is only one record of ten or more people glgiaring a single 29 day period, as a result
of allegedly unlawful killings connected to the fiast.

Geographically, the conflict started from, and ichead most severely, the Mid-Western
Rolpa and Rukum Districts, and it was here that litlghest number of alleged unlawful
killings were recorded. As a low-intensity conflitte killing gradually spread throughout the
Mid-Western Region and later engulfed most of tbentry, especially after the collapse of
the ceasefire in November 2001. When the seconsktiea collapsed in August 2003, the
geographic centre of unlawful killings shifted teetCentral Region.

The number of alleged unlawful killings at any givpoint generally corresponded to the
intensity of the conflict at that time. For examptiiring ceasefires in 2001 and 2003, the

1" Information previously obtained from the MinistfPeace and Reconstruction website, EmergencyePeac
Support Operation.

172 Muktinath Adhikari (Ref. No. 5985) was killed aft@iduction on 16 January 2002, Kedar Ghimire (Ref. N
5982) was killed after abduction on 19 January 2882 Arjun Ghimire (Ref. No. 5948) was killed afedrduction
on 27 June 2002.
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number of conflict-related killings and alleged awmful killings were both low. When the
negotiations broke down there was a dramatic nséalence with corresponding spikes in
(1) the total number of people killed and (2) thenter of allegations of unlawful killings by
both sides to the conflict.

Incidents of alleged unlawful killings that reswltén five or more victims have been
attributed to both Security Forces and the Maoidtswever, the incidence of such events
where the Security Forces were the alleged petpetirscreased noticeably during states of
emergency.

An examination of notable increases in the numbbedleged unlawful killings by each party
to the conflict reveals that they did not occurtl®® same time. Rather, the picture that
emerges is one of Maoist attacks leading to regsohy the Security Forces where both
interventions entailed allegations of unlawful ikig. For example, the largest number of
alleged unlawful killings attributed to the SecurForces occurred in March 2002 in the
aftermath of a series of Maoist attacks in Rolpaly&, Panchthar, Kavre and Achham
Districts during the preceding three months. Sirlyilaa spike in alleged unlawful killings by
Security Forces was recorded in October 2003 dfighn profile shootings by Maoists in
Kathmandu and a series of attacks spanning dsstincthe Western, Mid-Western and Far-
Western Regions that followed the collapse of p¢alés in August 2003.

Taken collectively, allegations of unlawful killisgand discernible patterns relating to such
killings by both the Security Forces and the Mawoistise the question of whether certain
patterns of unlawful killings were a part of podisi(express or condoned) during the conflict.
Of particular note are the numerous reports obedetite killings of civilians by both sides, in
particular those who were perceived as having stpgpoor provided information to the
enemy. In these circumstances, the leaders of dniep to the conflict at the time could
attract criminal responsibility for these acts.

In its discussion of unlawful killings, this chaptevill firstly articulate the relevant
international legal framework applicable to killnguring the conflict in Nepal. Based on the
incidents contained in the TJRA, a discussion fefiamn the major patterns of killings. As
with other chapters in this report, emblematic sam® employed to illustrate the pattern and
also to show the application of the relevant irdéional laws to the described facts.

5.2 GOVERNING LEGAL FRAMEWORK

While Chapter 4 of this report presented the frapr&wof international sources of law
relevant to armed conflicts in general, this secpoovides a more detailed presentation of the
international law governing unlawful killings.

In the context of armed conflict, eliminating theeeny — including by killing them — is
generally considered permissible. Stated otherwsse,long as all applicable IHL and
international human rights law (IHRL) requiremeate met, killing one’s enemy during an
armed conflict is not unlawfdf? Yet, clearly, not all killings are permitted eveuaring armed
conflict.

173 See Chapter 4 - Applicable International Law p.IBiL considers enemy combatants/fighters to bagitiimate
targets,” unless they ahors de combatSeesuprasection 4.3.2: Common Article 3 p. &ee alsdrobert K.
Goldman, “Certain Legal Questions and Issues RaigédebSeptember 11th Attack$iuman Rights Brief: A
Legal Resource for the International Human Rightsnghunity vol. 9, issue 1, available at
www.wcl.american.edu/hrbrief/09/1sept.cfm: “Combasamay lawfully target and kill enemy combatantsyeell
as civilians who directly participate in the hdsgk. As these persons are legitimate targetstala their deaths
are treated as justifiable homicide for which tttacker incurs no liability under domestic or imational law.
Such killings do not . . . violate, in principléet prohibition against arbitrary deprivation oélih human rights
law.”
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The governing legal framework surrounding the uskethial force during armed conflicts is
discussed below with a view to setting out the cord of each category of violation. The aim
of the analysis that follows is to assist in defeiny the legality of the conflict related deaths
alleged in the remainder of this chapter.

5.2.1 Unlawful Killing under International Humanitaian Law: War Crimes
a) Murder

In specific circumstances, killing another persomirty an armed conflict amounts to murder
and constitutes a war crime. The war crime of muislestablished under both treaty law and
customary international law and has been furtheogeised in the Rome Statute. In non-
international armed conflict, under internationahtnal law, the elements comprising the
war crime of murder in a non-international armedftict have been defined as follows:

i. The perpetrator killed one or more persons.

ii. Such person or persons were either hors de combat, were civilians,
medical personnel, or religious personnel taking active part in the
hostilities.

lii.  The perpetrator was aware of the factual circums&mnthat established this
status.

iv. The conduct took place in the context of and wa®a@ated with an armed
conflict not of an international character.

v. The perpetrator was aware of factual circumstantieat established the
existence of an armed conflict.

Thus, in the context of an armed conflict, murdeithie intentional killing of a protected
person when the perpetrator is aware of the cirtamegs of the victim and of the conflict
itself. International criminal jurisprudence on thEements that constitute murder largely
mirror those usually recognised under domestic ioaimlaw. For example, even where the
perpetrator does not directly kill the victim bystliwn hand, the act(s) of the perpetrator must
at least be a “substantial cause of the death”hef ¥ictim, unless the perpetrator's
responsibility is as a superior or command&Note that premeditation does not appear as a
required element.

It is noteworthy that when a perpetrator intendsoéonmit a different crime, for example
torture or cruel treatment, but the victim of toatne (inadvertently) dies as a direct result of
the perpetrator’s conduct, a conviction for murdeuld be unlikely. Also, “lesser” crimes
such as manslaughter or negligent homitidare not foreseen under international criminal
law.!”® Thus, in the example of torturing a victim whoa@vertently) dies, if it cannot be
proven that the perpetrator intended at the timeaigse the death of the victim or that the
perpetrator_knew that his or her actions would ltebu the victim’'s death, then, under
international criminal law, the charge would remairat of torture, and not of murder.

174 The definition ohors de combais provided in Chapter 4- Applicable Internatiohalv, section 4.3.2, p. 63.
175 Rome Statute, article 8 (2) (c) (i)-(iv), Elemenf<rime (see footnote 145). Note that the mentaheht
(mens reqis not listed among these elements because the Rtatute sets out “knowledge and intent” as the
mens regenerally for all crimes.

178 Celebii Case: Prosecutor v. Mucic et alCTY, Trial Chamber, no. IT-96-21-T, 16 Novembe®89para 424.
See alsdnternational Criminal CourtElements of Crimes, ICC-ASP/1/3(part 11-B) (2001) fomte 31 (equating
the term “killed” with “caused death”)

177 These “lesser” crimes have a “lowenens reafor example recklessness or negligence. Althahgh do not
comprise part of international criminal law, theg aet out in many domestic criminal codes.

178 Certainly a domestic legal system with jurisdictimrer the acts committed could try such a casejnaisg) its
applicable code contained those “lesser” crimes.
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Conversely, when the perpetrator knows that hiseortorture (or ill-treatment or mutilation)
will result in the victim’s death, murder is thepappriate charge.

b) Attack Against Civilians

This crime encompasses, for example, the actsaoihamander who intentionally directs at
least one attack against a civilian or populatiboiglians, as opposed to directing that attack
against a military target. It is important to nthat civilians are only protected from this type
of attack for as long as they do not directly maptite in hostilities. Further, “[tlhe presence
within the civilian population of individuals whoodnot come within the definition of
civilians does not deprive the population of itsil@n character”® Therefore, even where
enemy combatants are mixed in with a civilian papah, it is a war crime to attack that
civilian population.

Attacks against civilians are prohibited underrinédional humanitarian law and qualify as a
war crime, as also specified under the Rome Staflite be established, the following
elements must be proven:

i. The perpetrator directed an attack.
ii. The object of the attack was a civilian populatias such or individual
civilians not taking direct part in hostilities.
iii. The perpetrator intended the civilian populationsagh, or individual civilians
not taking direct part in hostilities, to be thejett of the attack®

It remains unclear under international law as teethbr, for this crime to be complete, it is
necessary that the attack results in a death. Henvéve International Criminal Tribunal for
the Former Yugoslavia (ICTY) ruled that customanyernational law requires proof that
actual injury occurred, i.e., that there was deatht least injury to civilian§"

¢) Indiscriminate attacks

Indiscriminate attacks are prohibited under IHLbioth international and non-international
armed conflicts. An attack is indiscriminate wherisi not directed at a specific military
objective!® employs a method or meafisof combat which cannot be directed at a specific
military objective; or employs a method or means@ibat the effects of which cannot be
limited as required by IHL. In these circumstanaeilsere the nature of the attack is such that
it could strike military objectives and civiliang acivilian objects without distinction, it is

indiscriminatet®*

17 additional Protocol | to the Geneva Conventions}d,Garticle 50. The Appeals Chamber of the ICTY in
Kordi¢ and Cerkezonfirmed that the definition of civilian populati in article 50 of Additional Protocol | has
reached the status of customary international kowdi¢é, ICTY, Appellate Chamber (2004) (see footnote 147).
See alsd’rosecutor v. Kupreskiet al., ICTY, Appellate Chamber, no. IT-95-16, Judgat, 14 January 2000,
para 549: “[T]he population must be predominanilian”; Limaj, ICTY, Trial Chamber, ( 2005) para 186 (see
footnote 150)

180 Rome Statute, article 8 (2) (e) (i) “War crime thaking civilians.” (see footnote 145) Again, fiveal two
elements have been purposefully omitted as theidargical to those of the above crimes.

181 Kordi¢, ICTY Appellate Chamber (2004), para 67 (see foothdf®)

182 The definition of “Military Objective” is set ot International Committee of Red Crogsjstomary
International Humanitarian Lawrule 8: “Military objectives are to limited thoséjects which by their nature,
location, purpose or use make an effective contiobuo military action and whose partial or todi@struction,
capture or neutralisation, in the circumstanceisguat the time, offers a definite military advaggd’ Rule 9 states
that “Civilian objects are all objects that are military objectives.” (see footnote 129)

183 Means’ of combat refer to weapons of warfarefrimments, tools and similar, such as a landmirtéleay
piece, or rifle. ‘Methods’ of combat refer to holmose instruments are employed. Both methods andsweaanbe
indiscriminate, giving rise to a violation of thale.

184 |nternational Committee of Red Cro§sjstomary International Humanitarian Lawile 12 (see footnote 129)
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An attack may be properly labelled as indiscrimgnaven if no death results. If anyone
protected dies as a result of such an attackdésth may constitute a separate war crifhe.

d) Disproportionate attacks

Similarly, in accordance with the principle pfoportionality in attack, any military offensive
must be foregone where the incidental damage eagets excessive in relation to the
concrete and direct military advantage anticipat®Thus, where the military advantage is
outweighed by the potential damage or death tdiang and/or civilian objects, the attack is
forbidden. This rule applies despite the recognittmat incidental injury to civilians, so-called
“collateral damage”, may occur even when an attadawful. Collateral damage does not in
itself render an attack unlawful under IHL; rathttie damage is to be weighed in proportion
to the significance of the military advantage tivauld be achieved in a successful attack.

e) Attacks lacking necessary precautions

IHL also obliges that “all feasible precautions” ta&en to ensure that the objective of the
military strike complies with IHL, and that the dage to civilians and civilian objects is kept

to a minimum. The obligation extends for the dumatdf the attack, requiring that any attack
be cancelled or suspended if it becomes apparanthb target is not a legitimate military

target or that its status has changed.

A failure to take all feasible precautions doesp®tsemean that there has been an unlawful
killing. However, the killing of a protected persdmat could have been avoided had the
attacker undertaken all feasible precautions iawfull under IHL.

f) War crime of sentencing or execution without fuecess’

However, in punishing perpetrators, a party may @alrry out a sentence of death where all
the “judicial guarantees generally recognized disjppensable” have been respectédVhere

a person receives a death sentence without thedecpons, or is otherwise executed
summarily, a war crime has been committed. The efsnof this crime under the Rome
Statute are as follows:

i. The perpetrator passed a sentence or executedranere persons®®
ii.  This person or persons were eith@rs de combatbr were civilians, medical
personnel or religious personnel taking no actiegt[in the hostilities.
lii.  The perpetrator was aware of the factual circums&mnthat established this
status.
iv. The court
a. Had not previously pronounced a judgment in theecas
b. The court that rendered judgment was not ‘reguladystituted’, that is,
it did not afford the essential guarantees of inglegence and
impartiality, or

185 Dye to the gravity threshold, incidents of indistnate attack were recorded in the TIRA only wheayt
resulted in the loss of life. Refer to Annex Twd2@9for detailed information on the methodology usedompile
the TIRA.

188 See International Committee of Red Cra@sstomary International Humanitarian Lavule 14 (see footnote
129).

187 Rome Statute, article 8 (2) (c) (iv) “War crimesetencing or execution without due process”. {semote
145)

188 For the list of such guarantees, see Chapter 4pligable International Law p. 61.

189 Recall that there are different forms of individugiinal responsibility. See Chapter 4 section 4.4
International Criminal Law and International Crimifésponsibility p. 65.
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c. The court that rendered judgment did not afford ather judicial
guarantees generally recognized as indispensabbeumternational
law.**°

v. The perpetrator was aware of the absence of a pusvjudgment or of the
denial of relevant guarantees and the fact thatythere essential or
indispensable to a fair trial*

g) Treacherously killing or wounding

IHL prohibits the use of treachery, for exampledioating to an adversary that if they

surrender, they will be treated humanely and thittind that adversary when they do in fact

surrender. This prohibition is criminalised, in bahternational and non-international armed
conflicts, notably under the Rome Statute. The Eleisof Crimes from the Rome Statute set
out the following elements for this offence:

i. The perpetrator invited the confidence or beliefoak or more persons that
they were entitled to, or were obliged to accordhtection under rules of
international law applicable in armed conflict.

ii. The perpetrator intended to betray that confideocbkelief.

iii. The perpetrator killed or injured such person orgmns.

iv. The perpetrator made use of that confidence oebéalikilling or injuring such

person or persons.
v. Such person or persons belonged to an adverse.party

h) Mutilation causing death

Mutilation as a separate crime is discussed in @nap on torture. When the mutilation
causes the death of the victim - as cases in tRATllege - it may constitute an unlawful
killing, as provided for under the Rome Statute jolvhprovides the following constitutive
elements:

i. The perpetrator subjected one or more persons ttilatian, in particular by
permanently disfiguring the person or persons, yipbrmanently disabling or
removing an organ or appendage.

ii. The conduct caused death or seriously endangeredpttysical or mental
health of such person or persons.

iii.  The conduct was neither justified by the medicahtal or hospital treatment
of the person or persons concerned nor carried ioutsuch person’s or
persons’ interest.

iv.  Such person or persons were in the power of angthgy to the conflict?®

190 With respect to elements iv and v, the Court sth@ohsider whether, in the light of all relevantumstances,
the cumulative effect of factors with respect taiguntees deprived the person or persons of aialir t

191 As above, the final two elements have been omitethey are identical in each of the crimes meetichere
based on the Rome Statute.

192 Rome Statute, article 8 (2) (b) (xi) “Elements oin@” (see footnote 145). As above, the final tweneénts
are purposefully omitted to avoid duplication.

193 Rome Statute, article 8 (2) () (xi)-1 “Elementoime” (see footnote 145). There are two remaimitegnents
which have been purposefully omitted simply becabeg are identical to the last two elements (4 Znof the
crime of murder above.
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i) International Humanitarian Law on Dealing withé¢ Deceased

A related area of customary IHL deals with the tmemt of the deceased during armed
conflict. IHL requires that whenever circumstangesmit, each party to the conflict must,
without delay, take all possible measures to sefghcollect and evacuate those kilfgd.
The mutilation of bodies is strictly prohibited, daimm fact the parties must undertake all
possible measures to prevent the dead from beimpoded. These measures include
facilitating the return of the remains of the desmshto their next of kin upon request, or
returning them to the party to which the deceassdriged-> Personal effects must also be
returned. Importantly, the conflicting parties aeguired to record all available information
concerning the dead prior to disposing the bodythag must mark and record the location of
graves-*® Failure to undertake these measures may contrdkne

5.2.2 Unlawful Killing under International Human Rghts Law

The Right to Life under article 6 of the ICCPR isright from which no derogation is
permitted even in time of public emergency whichettiens the life of the natidl. The
protection against arbitrary deprivation of life ialih is explicitly required by the third
sentence of article 6 (1) is of paramount imporgarihe Committee on Civil and Political
Rights has elaborated on the application of thadtrduring periods of armed conflict and
noted that states have the supreme duty to prevars, acts of genocide and other acts of
mass violence causing arbitrary loss of life:

The Committee considers that States parties shalel measures not only
to prevent and punish deprivation of life by crialiacts, but also to prevent
arbitrary killing by their own security forces. Thieprivation of life by the
authorities of the State is a matter of the utngvawvity. Therefore, the law
must strictly control and limit the circumstanceswhich a person may be
deprived of his life by such authoriti€s.

Specific attention has been given to the phenomaiditargeted killings” and its legality
under international human rights law, in light otieasing use of this practice by states
arguing that they are fighting “terrorist” threa#s:‘targeted killing” occurs where lethal force
is intentionally and deliberately used, with a @e&gof pre-meditation, against an individual or
individuals identified in advance by the perpetratd Outside of armed conflict, human
rights standards, particularly those concerningugeof lethal force, determine the legality of
the killing. A state-sponsored deprivation of k@l be arbitrary in the legal sense unless it is
both necessary and proportion#f€Therefore, when a state actor employs lethal fiinorist

be in order to protect life (i.e., it must be prdgpmate). And, there must also be no other
means available, such as capture or incapacitatoryrtail that threat to life (i.e., it must be
necessary). Only under these limited circumstameele resort to lethal force by the state
legal®® This principle has also been elaborated as fotlows

194 |nternational Committee of Red Cro&xstomary International Humanitarian Lawule 112 (see footnote
129).

195 pid, rule 113.

19 pid, rules 115-116.

197 Derogation is allowed under article 4, ICCPR. Rédethe discussion in Chapter 4 — Applicable Intéomal
Law, section 4.2.2 p. 63.

198 General Comment No. 6 of the Human Rights Commiftee Right to lifdCCPR General Comment No. 6),
para 3.

199 Report of the Special Rapporteur on extrajudicsaimmary or arbitrary executions to the Human Rights
Council (A/HRC/14/24/Add g) para 9.

200 hid, para 32. These principles hold even withia tealm of judicially-sanctioned capital punishmen

201 Report of the Special Rapporteur on extrajudiciaimmary or arbitrary executions to the Human Rights
Council (A/JHRC/14/24), para 32-33.
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The proportionality requirement limits the permidsi level of force based
on the threat posed by the suspect to others. Hoessity requirement
imposes an obligation to minimize the level of doused, regardless of the
amount that would be proportionate, through, forample, the use of
warnings, restraint and captureThis means that under human rights law,
a targeted killing in the sense of an intentiommkmeditated and deliberate
killing by law enforcement officials cannot be le§a

IHRL obligations remain in effect during armed daif and operate to limit the
circumstances when an individual acting on behélthe state actor, including a soldier
during a non-international armed conflict, can ewgplethal force. This is particularly the
case where the circumstances on the ground are atk@meto policing than combat. For
example, in encountering a member of the opposinges in an area far removed from
combat, or in situations where that enemy can testad easily and without risk to one’s own
forces, it may well be that the IHL regime is netefminative. In such situations, combatants
should ensure their use of lethal force confornmthiéoparameters of IHRL

5.3 PATTERNS OF ALLEGATIONS OF UNLAWFUL KILLINGS

The discussion now turns to patterns of unlawfliings identified during the compilation of
this Report. Rather than attempting to provide mm@hensive or systematic listing of all
unlawful killings allegedly perpetrated during tbenflict, this Report presents common and
observable elements such as the identity or afbhaof victims and perpetrators, the means
and methods of killing, the context in which thélikiy occurred and the reported motive for
killing. These patterns identified below are divddeccording to the alleged perpetrators.

5.3.1 Targeted Killings by Security Forces

According to the Special Rapporteur on extrajudliccmmary or arbitrary executions, a
targeted killing occurs when a person deliberataig with pre-meditation employs lethal
force against another individual or individualsritied by the perpetrator beforehaftd As
noted in the above section, such deliberate kalimg the course of hostilities are not
necessarily unlawful. Assuming all other legal pasters are met, killing an enemy
combatant can be a permissible under both IHL &Ll Conversely, the targeted killing of
a civilian or a persomors de combais clearly unlawful. Similarly, when the statel&iban
enemy combatant in certain circumstances, for el@mghen an arrest could be easily made
with no risk to one’s own forces, this act may beiblation of IHRL.

Early in the conflict, police alone conducted sbarcof suspected Maoists and affiliates.
After the deployment of the Royal Nepal Army ané #stablishment of the Armed Police
Force in 2001 and later the formal announcementrofied Command, search teams were
often a mixture of one or more of the three brascheth search operations tending to take
place in locations from where the Security Foraadatreturn to base without having to make
an overnight camp. Whereas some operations werengbeal by specific intelligence
information, others were in response to Maoistciktaand others took place during more
general, routine search operations in areas belitwébe Maoist-strongholds or to contain
Maoist elements.

An examination of the TJRA indicates that victinisadat appear to be targeted killings by
the Security Forces do not fall into an easily éiatble group. Victims included Maoist
combatants, Party members, sympathizers and athepected of being Maoists, but it also

202 i

Ibid.
203 Report of the Special Rapporteur on extrajudiciaimmary or arbitrary executions to the Human Rights
Council (A/HRC/14/24).
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included victims with more tenuous Maoist connawi@r no connection at all. Thus, the
TJRA includes as victims of alleged unlawful kilinocal intellectuals, teachers, politicians,
human rights defenders, farmers, relations of stiegdeMaoists and civilians who — willingly
or not — provided Maoist cadres with food and drelt

a) In Search Operations or Patrols

Unlawful killings in the context of search operatsoor patrols appear to have occurred both
as a result of specific and pre-determined targetimd during more sweeping operations
where the Security Forces were acting on genefainration focused on Maoist strongholds

or locations with known or reputed Maoist sympashie

In situations where the Security Forces appeareghter a selected locality with a specific
target in mind, incidents included in the TIRA tgily refer to the Security Forces going to
the house of a named target, identifying the peesahkilling them on the spot, usually by
gunshot. The alleged summary execution of Ramaddiikari by the Unified Command
Security Forces in 2005 is an illustrative case.

Emblematic Case 5.2*

Narrative On the night of 3 July 2005, Security Forces ivilian clothes woke u
Ramadevi Adhikari and her husband at their hom#hapa District. The victim was k
in the house while her husband was taken outsiaem Ehere, Security Force memb
were heard accusing Ramadevi of providing food toléts, the victim pleading for
life and then the sound of gunfire from within. TWietim was found shot to death.

Analysis In this case, the victim appears to have beayetad because she was beli
to have provided assistance to the Maoists. Theatnae indicates that the victim wa
civilian who at the time of her killing was not tag “direct part in the hostilities,” a
thus was not a legitimate target under internatidea. Moreover, the victim was
home at night, and there is no suggestion of heingebeen armed, resisting the con
of the Security Forces, or in any other way posangimminent threat to the Secu
Forces personnel or anyone else.

That the Security Forces separated the victim fnr@emhusband, spoke with her, and

allegedly executed her, suggests a level of planaimd premeditation as well as

required intent raens reato Kill the victim. If these facts were proven ancompete
court, the perpetrator(s) could be convicted of deuras a war crime and of seri
breaches of IHRL. Those also present with the pexfme(s) who assisted in the killi
could be convicted in the role of accomplice, whthe superior officer(s) of this u
should be investigated as to whether they “knewoiofshould have known” of th
unlawful act and whether they took the steps reguunder international law to prev
or punish the act.

At times, the Royal Nepal Army could be seen brggiinformants” (such as detained
Maoist suspects) to locations, forcing them to poaut other Maoists and Maoist
supporter$® Accounts indicate that such use of informantsudet torture by Security
Forces in advance, with threats of further ill-treant if the detainee failed to deliver the
names of Maoist cadres and supporters. Accordingng account, during the course of an

204 Ref. No. 2005-07-03 - incident - Jhapa _1552
205 OHCHR-Nepal Conflict-Related Disappearances in Bardiya Distribecember 2008, p.31-32.
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alleged torture, a Royal Nepal Army soldier tol@ thlleged victim: “Give us names. Any
name you can give. Then we will not beat y&{.”

Materials examined during the compilation of thispRrt raise suspicions that the Security
Forces may have deliberately killed combatantshef People’s Liberation Army, Maoist
cadres and other affiliates during periods whenvibgéms were not engaged in fighting and
where circumstances suggest that less lethal melaf@rce could have accomplished the
intended objective. An example is the killing of CBFMaoist) affiliate Nirajan Thapa in
Mahamadpur Village Development Committee (VB€)Bardiya District.

Emblematic Case 5.2%

Narrative: During one of the frequent patrols in MahamadgDC in late February 2004
approximately sixty armed Nepal Army soldiers inform entered a village in pursuit
four suspected Maoists. Two were captured and lexde A third suspect, Nirajan Thap
who was reportedly unarmed, was located attemptingde by a bamboo tree near o
of the houses in the village. Two soldiers founth hivhile many other soldiers we
nearby. Standing approximately 1-5 meters away,despite Thapa reportedly pleadi
for his life, the two soldiers fired tre rounds into the victim, killing hin

Analysis If Thapa was a civilian, his killing in this ird@nt was manifestly unlawfu
unless he was directly participating in hostilitiben killed. If it was unclear to th
Nepal Army whether Thapa was a member of the CPMo{M) fighting forces, the
should have presumed he was a civilian and treat humanely. If he was clearly

member of the CPN (Maoist) fighting forces, thet$agive rise to the question of wheth
Thapa wasors de combatas he would have been if he was either “undetrobrof the

Nepal Army at the time of the shooting, or if hedlsurrendered. If so, he should ha
been treated in accordance with Common Article 3tle# Geneva Convention
Moreover, the facts suggest that Thapa could easilie been arrested by the soldi
who were well in control of the area.

b) In collective retaliation

Another type of targeted killing appears in circtamges of a spontaneous and retaliatory
nature. These killings occurred in response tmadaken by the Maoists against the Security
Forces, but the retaliatory killings were not agaithe individual Maoist(s) in question.
Instead, the target may have been an individuabciéeted with the original attacker, or
someone who simply may have been at the wrong @adkee wrong time. The following
incident is an example.

288 OHCHR confidential source Ref. No. 078%r more details about the reality of intelligeryshering see
Kiran Nepal,The Nepali Security Sector: An Almar(&tungary, Brambauer Publishers, 2009), pp. 191-206.
207 During the Panchayat regime VDCs were called V@lBgnchayats. On 26 April 1990, all the Village
Panchayats, Municipal Panchayats and District Payatk were dissolved and the names were changed int
Village Development Committee (VDC), Municipality abistrict Development Committee respectively. Nepal
Gazette, Part 40, 26 (April 1990). The constitutiugs (Village Panchayat Act and District Panchaiett were
replaced by the Village Development Committee Adt tire District Development Act. Since April 29 198&
umbrella law called the Local Self-Government A&98 has replaced all the VDC, Municipality and DD&sA
208 Ref. No. 2004-02-00 - incident - Bardiya_5225.
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Emblematic Case 5.%°

Narrative On 20 February 2002, during the first state ofeEgency and three days a
Maoists attacked Mangalsen, the District Headqusardé Achham District, a group
Maoists shot at an army helicopter trying to lahtha remote Suntharali airport strip
Kalikot District. At the time, a group of labourengere doing construction work at
airfield. On 24 February, Nepal Army personnelau at the place the labourers w
staying. Two representatives attempted to prebenivbrkers’ identity cards to the Ar
but they were allegedly shot and killed. Accordingeports, Nepal Army soldiers t
took all 35 labourers out of their huts and shenitdead.

Analysis On its face, there appears to have been no refasahis killing other tha
retaliation for the attacks on the helicopter andMangalsen. The multiple victims w
unarmed civilians, not directly participating indtitities. The event occurred several d
after a helicopter was shot at, and at the timbeXkilling, there is nothing to suggest
the victims posed a threat to Nepal Army persommebn anyone else. Nor does t
appear any attempt on the part of the Nepal Armgigtnguish Maoist combatants fr
the civilian labourers. This case, if the facts pm@ven in a competent court, may am
to a serious violation of IHL and IHRL, includiniget war crime of murder.

c) Deaths in Custody

i) Deaths in Army Barracks and Police Detentionilitaes

Regardless of the status of the victim, killing smme after taking him/her under control is
unlawful. Throughout the conflict, victims were egedly unlawfully killed after arrest,
during detention, or otherwise when under the abntf the Security Forces. The vast
majority of such cases involved torture or ill-treant, mostly during interrogation inside the
barracks and police stations across the countrgs@methods of ill-treatment are set out in
detail in Chapter 7 on Torture. Even if the Segufibrces did not deliberately kill the alleged
victims, it appears that certain detainees died alirect consequence of the torture they
allegedly suffered. The following case is an exampl

Emblematic Case 5.4

Narrative On 10 June 2002, a large group of police officemne in uniform and t
others in civilian clothes, conducted a searchamelst operation in Jammunitole villa
Kohalpur VDC, Banke District, in response to a s&wtpd Maoist arson attack o
nearby forestry ranger station about a month befdraongst the group of suspe
arrested was a 14-year old civilian, Narda (or NariRam Ghatrti. All the detainees, b

adults and minors, were taken to Kohalpur poliegiat, and then to Chisapani Bar
where they were allegedly severely beaten whilagguestioned about the arson at
After 11 days, most of the detainees were takek bmthe Kohalpur police station,
by that time, Narda reportedly had swelling all otree his body. Although he was |
taken to Nepalgunj Zonal Hospital for treatmentyéywortedly died from his injuries o
Julv 2002

209 Ref. No. 2002-02-24 - incident - Kalikot _5419
210 Ref. No. 2002-02-24 - incident - Banke 5419
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Analysis In this case, the victim was a civilian minor wliml not appear to be takin
direct part in hostilities at the time of his atraad thus was not a legitimate target un
international law. Being a minor, his detentionddchave been undertaken only as a
resort. Even if his detention was necessary, tlieoaties should have done their utm
to meet the particular needs of minors, including deparating him from the adu
detainees.

The narrative indicates that state agents allegeeltipetrated the beating. If establish
the maltreatment inflicted may amount to torturel gossibly unlawful killing. An
investigation is necessary to determine whether Ineesnof the Security Forces hierarc
either knew or should have known about the incident, if they did, whether they faile
to take adequate measures to prevent or suppeessities

Incident data reveals that the Security Forces reppig disposed of the bodies from similar
incidents in various ways. In some cases the badiésose killed were returned to relatives,
in other instances bodies were allegedly dispo$@uthe jungle, buried in graves, burned or,
in some cases, never identified.

ii) Killings After Apprehension But Before Detentio

The TJRA contains incidents where the Security €orallegedly perpetrated killings after
taking people under control but before formallyailding them in detention facilities or
barracks. The phenomenon was especially noted gitiim earlier years of the conflict. At
least one human rights observer attributes thigpato the Police simply not wanting to deal
with the arreste& Some cases allege that after the Security Fopgmelaended individuals,
they took them to secluded places and shot therd. dezcording to witness accounts and
evidence taken from the bodies, a significant nigjasf the alleged victims experienced
torture or ill-treatment before being killed. Thelixdocumentedorambacase is indicative
of this pattern.

Emblematic Case 5.5
Narrative On 17 August 2003 during a ceasefire, Nepal Apmgsonnel pretending to b
Maoists asked some villagers for directions to ibase where Maoists were holding
meeting in Doramba VDC, Ramechhap District. Wheaytlarrived, the Nepal Arm
surrounded the house in which Maoist members weatteeged.

When the occupants realized that they were suremind few fled the scene, one

whom was shot dead by the Nepal Army on the spoteten people (reportedly 1
Maoists and two civilians), including five womengre allegedly taken under contr
and, with hands tied, forced to walk to nearby Cxkaderi hill. They were lined up an
summarily executed from close range with rifle shta their heads and chests. Th
bodies were allegedly tossed over a slope clotieetexecution site.

211 Amnesty International illustrated this point bytimg a Deputy Superintendent of Police who repdyted
reprimanded a subordinate for bringing a suspedaaist into a police station saying, “Why did yoot ikill him
on the way?” Amnesty International, 199¥pal: Human rights violationg. 13 (see footnote 29).

12 Ref. No. 2003-08-17 - incident - Ramechhap - _i3381.
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Analysis In this case, the Nepal Army took victims thatrevelearly under their con
andhors de combato a secluded place and killed them. Although flthe 19 captur
were reportedly Maoists, there was no attempt strijuish those Maoist members fro

others who did not take direct part in hostilitiés.any case, the intentional killing
anyone after taking them under control violates.IHlestablished by a competent cou
the circumstances of this mass killing may amoarthe war crime of murder, in brea
of both IHL and IHRL

Claims have been made that these persons weredlljetilled while escaping?®® allegedly

killed by other Maoists who attacked the paftdbr allegedly killed during a Maoist ambush.
In this regard, it is noted that in the case abthve RNA initially made a public claim that the
deaths inDorambaresulted from a Maoist ambush, even though naigguvere apparently
sustained by RNA personnel involved. Although thkilangs appear to have been usually
committed in secrecy, some cases recorded in tRATidvolved allegedly marching the
victim(s) into a village prior to execution and evexecuting victims in front of villagers.

Emblematic Case 5.6

Narrative On 13 July 1996, a college student Rabi Khatiéth was allegedly arreste
by the police in Magma VDC, Rukum District duringniwh he was shot in the leg. Aft
being taken alive to the VDC office, police offilsallegedly discussed what to do w
him. Following the discussion, he was reportediyt$h the chest and died.

Analysis In this case, although whether Rabi Khatri Chhditectly participated in th
hostilities is unknown, he reportedly was under ¢batrol of police personnel, injure
and at the time of the killing, apparently posedhreat to the life of the police or anyo
else. Therefore, provided that these facts areamrothe alleged killing of Rabi Khat
Chhetri may amount to the war crime of murder, ur¢h IHL and IHRL.

d) Killings of Surrendered Maoists

The Government made public calls for Maoist cadeesurrender and published a policy
paper,Call upon from His Majesty’s Government, Ministry home Affairs in December
2003. It guaranteed the life and security of theesudered Maoists and their family members,
and offered a general amnesty. Subsequent poldses offered rewards for handing over
weapons and armament§ According to reports, some who surrendered weterporated

into underground or vigilante grodpsand others were used as informants. However, there
are cases where cadres who presented themselvib® t8ecurity Forces, indicating an
intention to surrender, were allegedly killed.

23 The TJRA records at least 44 incidents of unlaiilihgs by Security Forces, which involve a claihat the
victim(s) was/were trying to escape when killed.

214 g5ee, e.gthe killing of Maoist cadre [name withheld] afteis arrest in Budhathum VDC, Gorkha District, on 6
February 2006. OHCHR confidential source.

215 Ref. No. 1996-07-13 - incident - Rukum _5652.

218 g5ee, e.gNepal Government, "Government's Policy for Swuieety 18 December 2003.

217 |nternational Crisis GroupNepal's Maoistsp 3 (see footnote 28): “Reports quote RNA commanédsr
confirming they have co-opted at least 39 Maoistis & ‘village security force’ to fight their formeomrades.”
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Emblematic Case 5.78

Narrative In the afternoon of 19 February 2004, five or aixned men, believed to b
Maoist combatants, were inside a house in Peddlagé, Bankotuwa VDC, Ban
District. A group of army personnel surrounded thm@use and snipers reporte
positioned themselves in nearby trees. Reportatly,army called out to the Maoi
combatants that they had surrounded the housessudeal them that they would be s
if they surrendered. After some time, the door @gerand two unarmed perso
apparently emerged with their hands up in the a& after another. Allegedly, the fir
one was immediately shot dead by the army snipaupon the shooting, the rest of t
Maoist combatants started to flee. All were alldgstiot dead while fleeing.

Analysis This case appears to contain several allegedtidols of international law
While the victims appear to be Maoist combatantseaning they could have be
legitimately targeted during hostilities - the fisadre who exited the house reporte
showed a clear sign of surrender. A genuine attanptirrender places a combataots
de combatand thus no longer a legitimate target. The @edite killing of someonkors
de combaits a war crime. In addition, communicating to aemy that by surrenderin
they will be spared, and then deliberately Killifgem, amounts to “killing
treacherously a combatant adversary,” an act pitedibunder IHL. If these facts ar
proven in a competent court, this killing may ambtma war crime under IHL a

represent a serious breach of IHF

e) Unlawful Killings by the Security Forces in \&tibn of Customary International Law

i) Failing to Discriminate Among Targets

Incidents catalogued in the TIRA include cases avttee Security Forces allegedly failed to
distinguish between combatants and civilians, wiileeeattacks allegedly conducted by the
Security Forces appear disproportionate, and wttexreSecurity Forces allegedly failed to
take necessary precautions during an attack tegrtte civilian population.

There appears to have been a pattern of indisaimiattacks conducted in villages or crowds
in the context of searching for and arresting scgaeMaoists. The TIJRA contains a number
of incidents of this nature, at least ten of whiobk place following an attack by Maoists on a
police outpost or army barracks and where the 8gdtwrces allegedly fired without aiming
at a specific target or not in pursuit of a pattcumilitary objective.

Alleged unlawful killings of a similar nature occad during or subsequent to a political,
educational or cultural programme organized by Mi&oior student gatherings, festivals, or
even peaceful demonstrations. At times, securitgéallegedly shot into a crowd composed
at least largely of civilians. This pattern is wiéllistrated in Emblematic Case 5.8.

There are other cases that raise questions asetheror not the use of force, resulting
in civilian casualties, was “excessive” when weiglhegainst the concrete military
advantage anticipatédf

218 OHCHR confidential source

295ee, e.gOHCHR-Nepal|nvestigations into violations of international hanitarian law in the context of
attacks and clashes between the Communist Party @fl ldpoist) and Government Security Forces, January
March 2006 pp.15-16: Case 9 relating to a clash between RNAP&ople’s Liberation Army on 26 and 28
February 2006; and Case 12 relating to the Peobileésation Army’s attack and Security Forces’ rasgmin
llam District Headquarters, llam District, on 5 Mar2006.
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Emblematic Case 5.8°

Narrative On 14 January 2000, around 60 villagers, inclgdinrnumber of women
children, who had been instructed by Maoists teeratf gathered for a cultur
programme at a school in Dungal village, Dankhu VIA€hham District. After a 14
person police patrol team approached, a Maoistdobkeportedly fired a warning sh
whereupon all but two of the Maoist cadres fled vbaue. Villagers also ran from t
school and took shelter in nearby houses and tepsshPolice allegedly opened f
indiscriminately in the direction of the houses ahdps. At least two civilians hiding in
tea shop were killed by police rifle shots and cgheere shot while running for a place
hide. In the incident, seven civilians includingotwninors were reportedly killed. Tw
Maoists were arrested. Altogether, 11 civiliansenaltegedly injured.

Analysis This case indicates a possible failure to distisiy Maoist combatan
(legitimate targets) from civilians (illegitimatargets). Whether the Security For
undertook the necessary precautions to minimizethheat to civilian lives is unclea
The failure to distinguish their targets and takeassary precautions is a violation of |
and IHRL. If proven, this case could result in nplé counts of the war crime of murd
or unlawful attack on civilians or a civilian popatibn.

ii) Aerial bombing

In incidents that were investigated by OHCHR-Nelpetween January and March 2006, it
was found that while conducting attacks in civil@areas, Maoist used and hid in residences
and premises such as schools, shops and shoppegssiThis tactic made it difficult for the
Security Forces to resort to ballistic weapons aithharming civiliang?* Such action,
however, does not alter the unlawfulness of adraahbing if it is the case that the RNA
failed to distinguish between combatants and eindi An example case is as follows.

Emblematic Case 5.8

Narrative During the night of 8 May 2005, siblings, LukhideShah aged five, an
Sanjeev Shah aged eight, were killed by an 81-mmtambomb dropped from a Nep
Army helicopter in a civilian residential area inreha District. Another bomb w.
dropped and hit a nearby house killing two civiiamcluding one pregnant woman. T

other bombs were dropped but did not cause fasliths a result of the aerial bomb
and shooting into the civilian area by Securitydest;, nine civilians were killed and
civilians injured. In this case, it was reportedttthe Maoists did not allow the village
to leave he village while they engaged in hostilities witke tarmy

220 Ref. No. 2000-01-14 - incident - Achham _2110.
221 gee footnote 219.
222 Ref. No. 2005-05-08 - incident - Siraha _1567.
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Analysis There is no information on the number of Mao@mnhbatants who were enga
in the hostilities, nor the positions that thosenbatants occupied in the Maoist struct
There is also no objective information availablettom number of Maoist combatants
were killed or captured in the operation. Withoutls, it is not possible to weigh t
proportionality of the military advantage anticipat against the number of civili
casualties. However, the Maoists’ engagement itilities in a civilian residential are
while forcing civilians to stay in the village, ddube found by a competent court
amount to using humans as shields. Intentionallfocating military objectives a
civilians in an effort to prevent the targetingtbbse military objectives is a violation
the customary rules on the distinction of legitientom illegitimate targets. It gives r
to a serious violation of IHL on the part of the ditas, if the facts are proven.

On the other hand, one conflict party’s use of husnas shields does not lessen
obligation on the adverse party to distinguish leetwlegitimate and illegitimate targ
to refrain from attacking indiscriminately, to peot civilians and to give precautions.
Nepal Army’s aerial bombing in a civilian resideattarea at night, without vacating
civilians, could amount to an “indiscriminate aktaéor two reasons. First, precautio
could have been taken, such as alerting and/oruatiag the civilian population
advance. Second, it may be that the weapon choaemut or was not capable of be
targeted at a specific military objective, with ttesulting civilian casualties. Consider
these points, a competent tribunal could deterntivae a violation of the laws a
customs of war occurred.

5.3.2 By the CPN (Maoist)
a) Targeted killings

Cases recorded in the TIJRA indicate that, in samtamnces, the CPN (Maoist) also killed
civilians deliberately?® The civilians targeted include those who were sedre an enemy of
the "People’s War”, such as “feudalists” or “rogddi”; rival politicians; local authority
personnel, such as secretaries of Village Developni&orporations; intellectuals and
teachers; those who left CPN (Maoist) or surrerdief@mily members of Security Forces;
human rights defenders and journalists; and thdse pvovided food, shelter, medicine or
any other service to Security Forces. In addititrgse who committed serious crimes,
according to Maoist values and rules (such as edlagurderers, rapists, thieves, bigamists,
those accused of incest and those who ill-treatedrs of a low caste), were also victims of
targeted killings during Maoist parallel activitissating to law and order and administration
of justice.

Foremost in this category were “spies” and “inforsjepeople who the Maoists believed to
be providing information to the enerfif. Over 1,000 incidents containing allegations of
unlawful killings are recorded in the TIRA and ameinthese cases, several hundred cases

223t is noteworthy that distinguishing members af Becurity Forces from civilians is comparativehgier than
distinguishing between the various roles within @®N (Maoist) structures (such as cadres and camtstfrom
civilians, especially early in the conflict wheret€PN (Maoist) did not have readily distinguishaloéorms.

224 Kiran Nepal claims that as little as less tharebqent of those killed by the Maoists on the charfy
intelligence-gathering were bona-fide State syis.per the statistics of the National InvestigatiDepartment,
some hundred and fifty spies were killed by the Mimo Among the total killed, only 21 were declaredrtyrs by
the Government. The names of others were not diedlas they were undercover.” Neddle Nepali Security
Sector p. 203 (see footnote 206)
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appear to involve some allegation of spying on phe of the victims. Cases indicate that
some victims were made to suffer before being difé

Because the Maoists had a clear and open policgliofinating their enemies, whether
civilians or combatants, such targeted killings eveften public and no attempt was made to
cover up the act. Indeed, some of these targeli@ki took place in public places or in front
of gathering$? in broad dayligHft’ or in circumstances where family members wereefbrc
to watch.

Emblematic Case 5.1

Narrative On 15 August 2004, Lal Bahadur Roka, who had b&aging at Baglun
Bazaar in Baglung District after being displacedsvabducted by Maoists along with
son. They were taken to Hill VDC, where Lal Bahaduas beaten to death with
wooden implement. His son was forced to watch aad then warned that he would
killed as well if he refused to help the People’anVv

Analysis This case involves the war crime of murder. & iwar crime to deliberately ki

a civilian or persornors de combatThe beating of the victim may itself also congét
torture. In addition, being obliged to watch theextion of his father would most like
amount to psychological torture or ill-treatmenttbé son, if the facts are proven in
competent court. There should also be an invesiigats to whether the perpetrato
superiors “knew or should have known” that thisraiwas committed and whether th
took appropriate measures.

The weapons used and lethal injuries sustainedah killings varied. Victims were beaten to
death, killed with an axe or lkhukuri (traditional Nepalese knives), and limbs were sede
with a knife or saw. Some died of multiple brokemés and others were beheaded or burned
to death. Still others were killed with explosives.

2% gee, e.gthe killing of Dhana Raj Rokaya on 15 May 2004 ina&RdDC, Mugu District. His hands and legs
were cut off before he was shot dead. Ref. no. 245 - incident - Mugu _5202.

226 5ee, e.gthe case of Karna Bahadur Rawat, who was abductibe iDistrict Headquarters of Humla District
on 17 January 2003. He was made to talk in froth@foeople’'s gathering and shot dead, allegedbirig the
CPN (Maoist) party and surrendering to the admiai&in. Ref. no. 2003-01-17 - incident - Humla _5303.

227 gee, e.gthe case of Bijaya Lal Das, of the Nepal Sabhawarty (NSP) and mayoral candidate in Janakpur,
Dhanusha District. He was reportedly shot durirgafiernoon of 22 January 2006 by two individudhélev

sitting outside NSP’s office. The CPN (Maoist) acktexlged their responsibility alleging he was shetduse he
was a State informer. Ref. no. 2006-01-22 - incidédthanusha _0090.

228 Ref. No. 2004-08-15 - incident - Baglung _5830.
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Emblematic Case 5.1%°

Narrative In an incident in Bhandariya village, VDC, Banksstrict in June 2003
group of men who identified themselves as Maoistsxded up about 14 villagers. Th
were taken to a public spot and tied up. In frdnthe public, including family member
and children, the perpetrators accused the groppoeiding information that assisted t
Nepal Army in killing three CPN (Maoist) cadres.réf of the victims were later foun
dead with their arms and legs broken and with gonsfounds. Another of the victim
suffered injuries to his feet which left him disagbl

Analysis The facts in this case, if proven, would supoguilty verdict on the war crim
charge of “sentencing or execution without due essc’ Irrespective of the gravity of t

charge against them, these 14 individuals, andcedpethe four that were killed o
injured, should have been subject to an adjudiegirocess that afforded all core judic
protections. Alternatively, killing or injuring angf these 14 after having brought th

under control was a violation of Common Article f3tlie Geneva Conventions and w
manifestly unlawful.

b) Killing Upon Apprehension

Especially early in the conflict when the Maoistdhewer sophisticated weapons at their
disposaf® the means they employed to engage the SecurityeBarsually required their
enemy to be within reach, if not fully under theantrol. Such circumstances may explain the
high number of persons recorded in the TIRA whoevalegedly killed by Maoists after
being apprehended. However, what is not explaimexkcused is the high number of civilians
that were victims of such killings, nor the ill-nent and/or torture they reportedly suffered
prior to their death. IHL prohibits deliberatelykiiag the life of a person who is under the
control of a party to the conflict, regardlesstu# victim’s statug®

Collected cases indicate that victims in this catggsuffered beatings, severed limbs and
body parts, mutilation and fractured bones.

Emblematic Case 5.12%
Narrative On the night of 3 July 2002, a number of CPN (Mgaadres surrounded th

house of a civilian, Chandra Bahadur Khatri, in Kilmari VDC, Surkhet District an
took him away. The victim’s wife and children fouhdn the next morning in a nearb

empty building. He was severely injured and begdamgvater. He told his family that h
had been beaten by over 50 Maoists with stickssedhandles. His feet were mutilate
He died five hours later. The reason for his kglis unknown.

229 Ref. No. 2003-06-19 - incident - Banke _5288. Setiae5.2.1 (f) for a discussion of judicial protiecs.

230 |nternational Crisis GroupNepal's MaoistsTheir aims, structure and strategisia Report no.1104, 27
October 2995 [hereinafter International Crisis Grddepal’'s Maoistbp.1 (see footnote 28). Early on, the Maoists
tended to carry implements such as axes, pitchfand pickaxes, as well &bukuris lathis and similar.

1 with the sole exception of a death sentence hadderh by a regularly constituted court after al @miawhich

the entire range of fundamental judicial guaranteexe afforded. See Chapter 4 - Applicable Inteometi Law p.

61.

232 Ref. No. 2002-00-00 - incident - Surkhet _5441.
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Analysis The victim in this case is reportedly a civiliand appears not to have be
engaging in hostilities. The deliberate killingativilian is a war crime. Even if he h

been a combatant, he was under the control of @esés, which would have made him
personhors de combatit was thus a war crime deliberately to kill himany event. It

appears that both torture and mutilation were pgexpexl due to the severe beating
cutting of his feet, respectively. Therefore, npl#i violations of customary and trea
international law, both IHL and IHRL, appear to babveen perpetrated and the fa
should be investigated by a competent tribunal.

Another case illustrative of this pattern:
Emblematic Case 5.15%

Narrative In June 2004, a large number of Maoist cadre®snded the house of Kam
Poudal, a “peon” from Gadi VDC-4, Surkhet Districithe Maoists ordered Kamal t
come with them while they locked his remaining figrmmembers into the house. Later

the same day, the same cadres visited his fam#linagnd told them that they had kill

Kamal because he was a spy. The family found hiy bearby.

Analysis In this case, the victim was not a member of Seeurity Forces, nor was
taking direct part in the hostilities at the timé lalling. Accordingly, he was not
legitimate target under the laws of armed confildte facts indicate a deliberate killin
judging from the information that was passed othtwvictim’'s family members by th
perpetrators. This case would amount to a war cafrmaurder, if the facts are proven
a competent cour

¢) Summary executions as a result of a quasi-jatpriocedure — i.e. Capital punishment in
the People’s Court

In certain areas during the conflict, the CPN (Mgoprovided or imposed law and order
functions parallel to those of the State. The M=moéxerted their authority to enforce their
criminal code, other Maoist rules and values, dad 8 remove obstacles to their “People’s
War”.

When the “People’s Court” decided who it wishedimterrogate or punish, they were
summoned by various means: by visits of CPN (Mjaiatires to their homé¥' directly
from the court in written form or by a notice pithto the door or wall of their residence;
verbally, by someone representing the court oraviaeighbour or family member or by
phone. Reports suggest that, particularly in rarabs, such summons were well heeded by
recipients since to ignore them meant to risk bfiitible abduction and a separate
punishment. The TIJRA contains cases of personswére killed allegedly for failing to
appear as directéd The “crimes” in such cases included “spying” osising the Staté&?

233 Ref. No. 2004-06-00 - incident - Surkhet _5198.

B4gee, e.gRef No. 2006-10-18 - incident - Kathmandu _0011e Victim, who was visited by 25 to 30 people in
civilian clothes on 17 October 2006, was told oot to Sangla VDC (where the People’s Liberatiompwas
reportedly based) within seven days.

5 gee, e.g.case of Bhim Bahadur Khatri, 18-years-old, of Laxaxgjar VDC, Doti District, who was killed by
Maoists on 30 March 2004, allegedly after he fatledppear in response to a summons. Ref. No. ReR00-
03-30 - incident - Doti _2001.

2% gee, e.gthe case of Bhadra Sanjyal, executed in mid-Jubi 2fbllowing a judgment by a People’s Court in
Kalikot District. Ref. No. Ref. No. 2001-07-00 - ideint - Kalikot _5484.
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posing as Maoists, collecting donations in the nafidaoists?’ rape?® theft?*° burglary?*

corruption®** incest** and disobeying ordefs’

When the “People’s Court” delivered a “sentenck¢’ accused was liable to various forms of
severe punishment, including beatfijforced labouf* or deattf* In certain cases where
capital punishment was inflicted, the body was leifth a note saying that the victim was
executed due to a crime that he/she comniftted a notice was posted in a public pf4ter

an announcement made on the radio.

The formation and function of the “People’s Cowfied from place to place. In some areas,
it appears to have consisted of little more thanldkcal CPN (Maoist) leadership, such as the
District-in-Charge, who determined the verdict gnchishment. In other cases, there were
“judges” - sometimes only one - who were legalirted and who sat and discussed the case
and delivered a sentence to the accused. The icotiveory applied its own legal code, the
“Public Legal Code,” which the Maoists promulgate®003%*°

Emblematic Case 5.1%°
Narrative In 2001, Bhadra Simkhada, a civilian woman fromlikot District, was

abducted by CPN (Maoist) cadres. She was reportadlign in front of the “People
Court” on the suspicion of providing informationaaib the Maoists to the police. She

sentenced to death and was subsequently executédwirg the court’s decision,
notice was posted in the village.

%37 gee, e.gthe case of Santosh Bishwakarma of Medebas VDC, iDhamistrict, who was executed in August
2004 as punishment on charges of collecting dongtichile posing as a Maoist, as well as of comngtthcest.
Ref. No. 2004-08-00 - incident - Dhankuta _1643.

B8gee, e.gthe case of Ause Tamata, of Taranga VDC, Surkhettib, who was abducted by Maoists on 10
June 2006 on allegation of rape. Ref. No. 2006-06ifh6ident - Surkhet _4892.

29 gee, e.gthe case of Santa Bahadur Bishwakarma, who wasadstiby Maoists on 6 September 2006 in
Ishaneshwor VDC, Lamjung under accusation of tiidthough available information does not explicititate the
involvement of People’s Court, it is reported thatias interrogated, beaten and died. Ref No. 2006709
incident - Lamjung _5720.

240gee, e.gthe case of Bikaram Rana and Furse Surya Thapa, wheabducted by CPN (Maoist) cadres on 13
March 2006 from two different places in Rupandetstidit in relation to a burglary case. While thex@o clear
indication of People’s Court’s involvement, infornast suggests that there was a group of CPN (Macésties
who investigated the burglary case after receigimgmplaint. Ref. No. 2006-03-13 - incident - Rupdmd&738.
241gee, e.gthe case of Raghu Bir Joshi, who was killed by Maa® 16 April 2005 after being abducted in
Mahendranagar, Kanchanpur District. Maoists blahiedfor corruption and extortion. There is no clear
indication of the direct involvement of the Peopl€ourt, but he was targeted by Maoists for alleggduption.
Ref No. 2005-04-16 - incident - Kanchanpur _1954.

242 Case of Santosh Bishwakarma, Ref. No. 2004-08-06idént - Dhankuta _1643.

243gee, e.gthe case of Sushil Gyawali and his wife Rekhaw@fa who were allegedly stabbed by Maoist cadres
in Motipur VDC, Bardiya District, on 13 February 2Q@® charge of disobeying orders. Ref. No. 2006-82-1
incident - Bardiya _493%5ee alsd\etra Bahadur Dangal of Irkhu VDC, Sindhupalchoktiiis was allegedly
shot dead by Maoists on 26 December 2001 on thgeltd opposing the CPN (Maoist). Ref No. 2001-12-26
incident - Sindhupalchok _1166.

24 gee, e.gthe case of Prem Bahadur Thokar , who was abdirctiEatpur VDC, Chitwan District on 12 May
2006, allegedly beaten and tortured to death. QR&bist) District Secretary stated that the decisiad been to
subject him to torture but not to kill him. Ref. N#D06-05-12 - incident - Chitwan _0064.

245 There are 42 cases in the TIRA that involve fotakdur.

246 SeeBhadra Sanjyakuprafootnote 236.

24T OHCHR source confidential Ref. No. 5742.

248 OHCHR source confidential Ref. No.5484.

249 For details about the “People’s Court” and thebiRuLegal Code”, see Chapter 9 - Accountability &mel
Right to an Effective Remedy p. 176.

20 simkhada is the name in the INSEC victim’s profitethe TIRA the surname is Sanjyal. 2001-07-0@idint
- Kalikot _5484.
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Analysis It is a war crime to pass a sentence and cartyaouexecution “without
previous judgement pronounced by a regularly ctrstl court, affording all judici
guarantees which are generally recognized as iadsgble”. OHCHR is unaware o
single instance where the full panoply of judigabtections was afforded to a defen

charged by the “People’s Court”. A competent triushould investigate this and sim
cases to determine whether such fundamental judjo@rantees were in fact provid
Where they were not, a war crime may have been dthetn

d) Unlawful Deaths During Combat

The above violations were premised upon the targedf specific individuals. However, the
TJRA also records incidents alleging unlawful deattmich occurred in more traditional
combat operations. If proved, these cases may anmowiolations of the IHL governing the
conduct of actual hostilities. As with similar v@ions involving the Security Forces, the
discussion in this section centres both on whoahdt can be targeted, as well as how to
conduct hostilities within the boundaries of thevdaof war. Examples of violations in this
regard include instances where the Maoists faileddistinguish between civilians and
combatants, conducting disproportionate attackscamparison to the concrete military
advantage anticipated, failing to take necessaggautions during an attack to protect the
civilian population, as well as killing an enemy\deeman in a way that causes unnecessary
suffering.

A pattern that appears to have occurred based ercdkes recorded in the TIRA shows
instances of killings of individuals who were nardeted by virtue of their actual or

perceived membership, affiliation or support of gremy, but simply to create terror and/or
to strengthen the Maoist control over the popuhatidommon to this pattern was the use of
explosives, either by aiming them at a certaingbay by throwing or leaving explosives in a
place where civilians frequent.

The best-known case is tMadi busbombing case.
Emblematic Case 5.15: The Madi Bus Bombing Cag&'

Narrative: At around 6am on 6 June 2005, an overcrowded pbhkdeft a bus station
Chitwan District with approximately 150 passengersluding a large number
children. Twelve RNA personnel in civilian clothesme carrying side arms, were
on the bus. While the bus was stationary at alvesek in the Madi area, there was a |
explosion which lifted the bus in the air. The maldection of the bus was comple
destroyed. Thirty-nine passengers were killed i Ibkast: three RNA soldiers and

civilians. A further 72 persons were injured, irdihg four RNA personnel. The C
(Maoist) admitted responsibility for the incidemidadescribed the explosive as a “bu
bomb” linked with wires to a site about 200 metavgy from which it was detonat
electronically. The incident took place in the moghdaylight and the remote detona
site offered a clear view of the traffic, enablithg perpetrators to see the presence ¢
larae number of civilians on boai

51 2005-06-06 - incident - Chitwan _0106.
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It was later claimed by CPN (Maoist), and confirmt®d other sources, that the CP
(Maoist) had repeatedly warned the Nepal Army pamsbnot to use public transport a
also that the CPN (Maoist) had cautioned civilinosto board a public bus together wi
RNA personnel.

Analysis If a tribunal finds that the civilians on this $were directly and deliberate
targeted, as it appears to be from the facts of ¢hse, then multiple counts of the w.
crime of murder will have been committed. Prosexutior the war crime of “attac
against civilians” may be warranted for the comnenaho ordered the act. Further,

the civilians were not the target, but were inst&aflateral damage” in an attack aim
at the RNA aboard the bus, then an assessmentvdgetber the civilian casualties we
“excessive in relation to the concrete and direditary advantage anticipated” should

undertaken. The presented facts do not indicateathile or any other information abo
the targeted Nepal Army personnel. Even assumiagttte army personnel were hi
ranking or otherwise of a high military value, tember of civilian casualties (36 de
and 72 wounded) could be found by a competentrtabto be in excess of the milita
advantage anticipated by killing the 12 soldierespnt on the bus. The principle

distinction appears also to have been breached.

e) Indiscriminate Use of Explosives

Another circumstance where civilian lives may navé been adequately protected according
to the requirements of IHL was in the Maoists’ usfeexplosives>® As well as using
improvised explosive devices (IEDs) to attack SiguForces personnel and military
installations, the Maoists left IEDs at places wheivilians frequented, such as water
sources>® schools> civilian house$> residential ared® and on buses, as in Madi. The
TJRA also records dozens of incidents where the istmaoplanted bombs in civilian
Government offices. The TIRA includes more than d&€es that raised the question of an
IHL violation in this respect.

In a number of cases, explosives left by the Maadistracted the attention of children who
were killed or injured while playing with or toucty the devices.
Emblematic Case 5.18"

Narrative On 12 February 2001 in Mangalsen VDC, Achhamriista bomb placed
Maoists at a public water spout exploded killingotwminors, Prakash Dhungana a

Khem Raj Dhungana. It injured two other minors dive adults. No Security Force
personnel were killed or injured in the incident.

252 The manner in which the Maoists deployed explasiaises the question, as above, of excess civilian
casualties in comparison to anticipated militaryadage. However, due to the limited informationikable, this
report will not make an assessment of proportioynali each such Maoist attack.

B3g5ee, €.92001-02-12 - incident - Achham _2102.

B45ee, .02006-02-25 - incident - Achham _1902.

25 5ee, €.92003-09-01 - incident - Siraha _1743. There aralB@jations of incidents whereby a civilian house
was bombed by the CPN (Maoist), causing seriousyirgudeath of (a) civilian(s).

26 gee, €.92005-01-29 - incident - Khotang _1591.

%572001-02-12 - incident - Achham _2102.
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Analysis The use of explosives such as grenades, sockabd@nd pressure coo
bombs is notper se unlawful, however their use must conform to IHlarsdards
particularly that of distinction. Placing such eogives in civilian objects or in plac
where civilians frequent does not appear to sattsfy requirement, unless (1) there

military advantage to be gained and (2) any resgltcivilian casualties are n
“excessive” by comparison. Such cases require duitivestigation to determine whet
a violation may have been committed.

f) Causing Unnecessary Suffering

There is also an indication from cases in the TIR#& Maoists used weapons in a way that
caused the victim to suffer unnecessarily in violabf customary IHL. They usddcukuris
other types of knives, iron bars, sticks, axes athér sharp weapons, but did not necessarily
immediately kill the victim with those weapons ewshen they could have. Rather, they
chose to maim the victim or otherwise kill him cgrhin a manner that caused the victim
unnecessary suffering. Data indicating “beatingléath” of victims by Maoist cadres also
raise?2 5% guestion of unnecessary suffering everases where the victim was a legitimate
target:

Emblematic Case 5.17°

Narrative On 13 September 2002, Birendra Kumar Shah, ehéeao Athbisot VDC
Rukum District, was assaulted by Maoist cadres wigaw. Unable to bear the pain,
victim requested them to shoot him if they wanteditl him. The Maoists reported
shot him dead following which they are alleged &védrrequested the victim’s wife to
NR 525 as the cost for the three bullets usedlitdnikn.

Analysis In this case, not only was the killing unlawflddause the victim was a civili
not taking a direct part in hostilities, but alé@ tmanner in which the victim was Kill
was unlawful. The perpetrators caused the victimegessary suffering in violation

customary IHL. If the facts are proven in a compet®urt, the acts of the Maoist cad
would amount to the war crime of murder. A casetdoture and mutilation might also

made.

5.3.3 Unlawful Killing by Vigilante Groups

Reports of the formation of armed civilian deferggeups emerged in mid-2003: An early
report from 25 May 2003 refers to “villagers” réstihg against Maoists in Sarlahi District.
Complete and reliable information on the origingniation, funding and training of such
groups as a response to the Maoist conflict wasavaiiable to those compiling this report,
yet there is evidence of State sponsordilipthich may have extended throughout Treeai
from Bardiya to llam Districts. Certainly there w@tate acquiescence and encouragement in
the formation and functioning of these grodfs.

28 See chapter 4 — Applicable International Law p. 61

259 Ref. No. 2002 — 09 — 13 — incident — Rukum.

260 |n February 2004, a RNA spokesperson argued the foe@rming villagers in order for them to respdad
Maoist violence more effectively. In November 20B4ime Minister Surya Bahadur Thapa announced the
Government'’s plans to arm villagers to “help defagdinst Maoists” at a press conference in KathmaAtso,
according to a Human Rights Watch report, they mstkarms and ammunitions, training and licensesexabers
of “Village Peace and Development Volunteer Molaitian Groups”.

61 0n 21 February 2005, Home Minister Dan Bahadur Shabour Minister Ramnayaram Shing and the
Minister for Education Radhakrishna Mainali visit8dneshpur, where three civilians were burnt alivd
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The strength and organization of vigilante grougmr(etimes referred to &vatikar Samiti
Retaliation Groups) varied from place to placeutiftothey appear to have been particularly
well-organized in Dailekh, Kapilvastu, Nawalparasid Rautahat Districts. There is some
evidence to suggest that killings by such groupy tmave been ordered by the RKA.
Notwithstanding the lack of reliable and detailatbrmation in relation tératikar Samitj it

is clear that these types of groups — which to sertent appear to have been armed by the
State and contributed to the escalation of violeAcgere not subject to a clear chain of
command. Their engagement further weakened any sdrfermal accountability for serious
violations.

In February 2005, Kapilvastu District became thensc of intense and violent conflict
between Maoists and “Village Defence Forces.” Tekedce force attacked suspected Maoist
sympathizers in retaliation for an earlier Maoitlaek on two village officials. Violence
quickly spiralled out of control and fighting comtied for three days. According to reports,
between 31 and 51 people were killed, mostly undranglians. Three women, two of them
minors, were raped. Reports of arson indicate tiettveen 305 and 800 houses were
burned?®®

In response, Maoists targeted and killed suspentdbers of vigilante groups, with violence
being recorded in a number of districts, includifig: the Tarai), Kapilvastu, Nawalparasi
(Western Region), Rautahat, Sarlahi, Parsa, Baeat(@ Region) and Bardiya and Banke
(Mid-Western Region); and in the hilly districtsajBra (Far-Western Region), Dailekh (Mid-
Western Region), Baglung (Western Region), Dhadi8indhupalchowk, Ramechhap
(Central Region) and Terhathum and llam (Eastegiorg?®*

Representative cases include targeted attackRréykar Samiti,and retaliatory killings by
the Maoists, in Somani VDC, Nawalparasi District March 2005. According to press
accounts and CPN (Maoist) statements, on 26 Ma®ob,Pratikar Samitimembers tortured
Ramkishore Chamar of Somani VDC, forcing him toszone part of his own burned and
amputated hand before killing him. This attack i@kwed by the retaliatory killing of 11
individuals by around 300 Maoists, including a 14-year-old boy on 15 April 2005. Akt
same incident, 11 houses were burned and at |43 people fled to India.

If it is the case that civil defence force groupsrevformed with the direct support of
Government Security Forces, to the extent thatr tbaedres participated directly in the
hostilities and were acting as proxies for or itladmration with the Security Forces, their
members would have lost the protection normallpratiéd to civilians. Moreover, the State
would be responsible for any violations of interoiaal law that were perpetrated by them. If,
on the other hand, these groups were not actinigebalf of the State, the individual actors
will be liable to prosecution according to the dnal law of Nepal, which the State has a
responsibility to enforce.

February 2005 in response to earlier mass progaétst Maoists, and congratulated the villagerstarcessfully
defending themselves. They further encouragedittagers to organize and defend themselves. Thes weas
covered in various media.

262 Ref. No. 2006-04-07-Kapilvastu_5734.

283 There is a conflicting account of the number afjge killed and the number of houses burned. OHCHR&N
“Pratikar Samiti(Retaliation Group) in Kapilvastu, Nawalparasi d&allekh”, preliminary report, October 2005
p.8 - 10;Amnesty International reported that there were &4tlas and 708 houses were burned. Amnesty
International Nepal: Fractured country, shattered livgs,3-4 (see footnote 75).

264 OHCHR-Nepal Pratikar Samiti(see footnote 263)

265 |bid, p.7.
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5.3.4 Impact on Women

Women were directly involved in the hostilities, stlg as members of the People’s
Liberation Army?®® Whereas fewer women were the alleged victims ¢dwful killings in

incidents in the TIRA, they faced additional theeatich as sexual violence, mainly rape.

One pattern that emerged from reports of kilindswomen is rape prior to summary
execution by Security Forces, in particular by RNA. The TJRA recorded at least 12
allegations where a rape was followed by the uni&kifling of the victim, all involving the
RNA. Victims included actual or suspected MaofStsfamily members of MaoistS?
sympathizers and supportéf$Of the 12 victims, two were under the age of%8.

The majority of such cases were perpetrated inuioaity of the victim's residence:
Typically, a group of security personnel went te thctim’s house at night and forcibly took
the victim from their house to a more secluded@lacch as a cowshed, raped or gang-raped
the victim and then shot her dead.

As is generally the case with sexual violence,dimall number of catalogued incidents may
be indicative of a larger number of unknown or paréed cases rather than a low frequency
of such crimes. In light of the relatively smallmioer of reported cases, this Report is unable
to identify a geographic aspect to this patterclmnges over time. However, the “rape and
kill” pattern appears to have been more frequemeimote locations, in areas where the RNA
had a base.

Emblematic Case 5.18*

Narrative: At around 9pm on 25 April 2006, a civilian, [naméthheld], 22-year-old,
was knitting at her residence in Belbari VDC, Madbistrict. Her daughter was in th
same room. During a search operation, three seldiemm a 15-member Unifie
Command patrol entered the room and took her teaaby Telecommunication repeat
tower. She was raped and then, at around 9:30fled kiy a single bullet to her chest.

Analysis:Rape is not justified under any circumstances. ippiperson in the context

armed conflict may be a war crime, provided thatrdpe is related to the conflict. In th
case, the victim was arrested and was clearly uti@econtrol of the Security Force
The war crime of murder is committed upon taking life of someone who is arrested

otherwise under control of a party to the confli€his case thus involves multip
violations of customary and treaty law, both IHIddRIRL, most importantly war crime

if the facts are proven by a competent ci

266 |nternational Crisis Group estimates that abotiird bf People’s Liberation Army combatants werenvem by
early 2004. International Crisis Grougepal’'s Maoistsp.16 (see footnote 28)

267 For example, Ref. No. 2002-09-22 - incident - Chitw&189.

268 Eor example, Ref. No. 2004-02-13 - incident - Kave@62.

295ee, e.gRef. No 2005-04-25 - incident - Udaypur _1570.

20 Ref. No. 2004-07-15 - incident - Dhading _2801 aA64-02-13 - incident - Kavre _0260.

271 Ref. No. 2006-04-25 - incident - Morang _1482.
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5.3.5 Impact on Children
a) No Distinction

Childrerf”® were also victims of unlawful killings during tlenflict. This Report finds no
evidence to suggest that different means and msthede used for killing children, or that
extra precautions were taken to safeguard theisliv

On 3 September 2004, three schoolgirls, Hira Ramdgad 15, Jina Rai
aged 16 and Indra Kala Rai aged 16, were allegsdijnmarily executed by
Security Forces who followed the three from thaihool in Basikhora
village, Bhojpur District. The Security Forces glly shot them in the
nearby a forest and buried them there. The unarwiedms had been
members of a local CPN (Maoist) cultural group. Av@rnment radio
station later announced that the three had bedediin an encounter in a
different district?”®

The CPN (Maoist) also committed targeted killingsiast children. For example:
Emblematic Case 5.18*
Narrative: In August 2004, Maoists shot and killed 15-year-8&htosh Bishwakarma
Medebas VDC, Dhankuta District. A CPN (Maoist) smurlater acknowledged t

killing, stating that the victim had been killed psnishment for committing incest al
collecting donations while posing as a Maoist cadre

Analysis In each of the above cases, the war crime of etuappears to have be
perpetrated. Whether the victims were Maoist suppsr(f' case), or allegedly guilty

a crime (2° case), is irrelevant because international lawipits the imposition of th
death penalty on children. The perpetrators in edichese cases should be tried for

war crime of murder.

If the version of events proffered by the Governmsncorrect, and the girls we
participating in armed forces of the CPN (Maoidt}he time they were killed, then t
CPN (Maoist) cadres involved would be guilty of thar crime of recruiting children an
allowing them to take part in hostilities, in viotn of customary international law.
combatants, however, they would still have beeitledtto the protection of IHL.

At times, children simply got caught up in the figig involving their parents:

2727 child is defined as a person below 18 years ef ag
273 Ref. No. 2004-09-03 - incident - Bhojpur _1635.
274 Ref. No. 2004-08-00 - incident - Dhankuta _1643.
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Emblematic Case 5.2¢°

Narrative On 28 May 2005, in Chauraha, Dhangadhi, Kailaltiict, Maoists entere
the room of police head constable Kaushalya Majhiaudhary) and allegedly killed h
and her four-year-old son, Kiran, by firing at them

Analysis Here, the police station attacked by the Maoistsy have been a legitima
military target, particularly if the Nepalese Peliforces were participating in the confli
If so, then the head constable could be consider@dember” of the opposing forces.
the Maoists were unaware of the presence of thd ahthe station during the attack, a
the child died inadvertently as a result of gunfiiemed elsewhere, it may be that t
son’s death was not a war crime. However, to theergxthe perpetrators in fa
intentionally shot and killed the child, a tribuneduld most likely determine that the w
crime of murder had been committed. Such a tribwmalld most likely take the age
the victim as an aggravating factor in determirtimg appropriate punishment.

b) Killings Suffered Disproportionately by Children

There were certain means and methods of warfatextiiaally may have not been targeted at
children, but nevertheless killed a disproportienatimber of them. One example is where
small explosives were left in a public location.

Case reports on this issue examined for the préparaf this Report did not typically contain
sufficient information to distinguish between desathat involved legitimate targets or were
civilians. Nevertheless, the scale of deaths, axmlith the small number of cases that do
suggest a serious violation, allow for the conduosthat deaths of children due to the
explosion of an improvised explosive devise shdadch matter of concern for the Truth and
Reconciliation Commission (TRC).

Emblematic Case 5.24°
Narrative On 20 November 2004, Muga Dharalala and Dhiragriah both aged five
were playing with a socket bomb that Maoists lafttbe window of a classroom
Bhairab Primary School, Jumla District. The Maaatre who brought the bomb w.
playing football outside. The bomb exploded ante#ithe two children on the spot.

Analysis It is unlikely that the war crime of murder couddtach to these unfortuna

facts. The cadre responsible for bringing the baibnot (apparently) intend to kill th
children. His mental statemgns rea was more likely that of “recklessness”
“negligence.” It was certainly foreseeable thatrsan incident could occur by leaving
bomb where children are likely to be playing. Hogewnlike many domestic crimin
codes, international criminal law does not foresegligent homicide (or manslaught
as a prosecutable crime. Such cases are best predemder domestic criminal law.

275 Ref. No. 2005-05-28 - incident - Kailali _1946. dém international law, “civilian” police forces anet
generally considered legitimate “military” targetsless and until they participate in hostilitieseTNepal Police
force was under the “Unified Command” at the timehi$ attack, rendering reasonable a belief thatig
participating in hostilities. Whether or not thiarpcular head constable was in fact participaiingot mentioned
in the narrative. In any case, the analysis witipeet to the child is the same. If this is not a gvane, it presumes
that the other elements of international law wegt, for example taking all feasible precautionprimtect civilian
life.

278 Ref. No. 2004-11-20 - incident - Jumla _5151 Neglighomicide (manslaughter) is prosecutable in Nepa
under section 5 of the Muluki Ain (National Cod€6B, which states that "A person is guilty of ‘atarital death’
when his or her actions result in the death ofle@roperson; but he or she did not intend fir his@ractions to
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5.4. INTERNATIONAL CRIMES

The Interim Constitution of Nepal requires the Goweent to constitute a TRC to
“investigate the facts regarding grave violatiorhaman rights and crimes against humanity
committed during the course of conflf¢f. Although most of the emblematic cases cited in
this chapter may constitute grave violations of hamights, the Nepali judicial authorities
will need to determine those which also constituimes against humanity.

There are a number of elements that constituteimécagainst humanity*”® Proving each of
these elements in a court of law is an important githis endeavour, including identifying
the “civilian population” that was the object ofatk. The following example provides a case
in point:

Emblematic Case 5.2%°

Narrative Bardiya District experienced some of the mostificounlawful killings and
disappearances of anywhere in Nepal. As describedeaand elsewhere in this Repo
human rights organizations have documented seweradred such cases. The patte
indicate that the Security Forces targeted bothiBpendividuals and members of grou
that were perceived as opposing the Security FoFmsexample, among those murde
and disappeared are members of the Tharu ethnigpgeuspected collaborators, spi
members of non-governmental organizations, indaslyphilosophically aligned with
Maoists, and others caught up by mistake. At tithesvictims were killed immediatel
upon capture. Others were taken to barracks aedragated, tortured, and then kille
However, some detainees were released.

Analysis As noted, individual acts of murder and disappeee can be prosecuted
crimes against humanity when the following elememémet:

(a) There must be an attack.

(b) The attack must be directed against any civiiapulation.

(c) The attack must be widespread or systematic.

(d) The acts of the perpetrator must be part ofttek.

(e) The perpetrator must know that there is arcliba the civilian
population and know, or take the risk that his actsprise part of this
attacl

The ICTY has tried cases with factual scenarioslainto those in Nepal. One such case is
Prosecutor v. Limajet al, wherein the Albanian guerrilla force in w0, the Kosovo
Liberation Army abducted and sometimes killed a hemof “suspected collaborators” in
circumstances similar to those described aBtehe court examined whether those targeted
individuals, of which there were between 100 an@ @0ring the six-month conflict, formed
part of a targeted “civilian population” for the pposes of a crime against humanity. After
determining that “suspected collaborators” — unless/en to be actually working for the
opposing forces — are in fact civiliafis, the court ruled that targeting individual

result in the death of the other person, or hisavracts were not seen as reasonably likely tdtresthe death of
the other person”.

277 Interim Constitution of Nepal (2007) section 33(s).

278 See Chapter 4 - Applicable International Law, sect.4.3, Crimes Against Humanity p. 67

219 See, e.gDHCHR-Nepal Conflict Related Disappearances in Bardiya Distribecember 2008, p. See also
Ref. No.s 2002-04-11 - incident - Bardiya _5399, 208211 - incident - Bardiya _5400, 2002-04-23 - diegit -
Bardiya _5393, 2002-06-18 - incident - Bardiya _5377.

2801 imaj, ICTY Trial Chamber (2005) (see footnote 150)

281 Or they should be assumed to be civilians in cadsubt.Limaj, ICTY Trial Chamber (2005) (see footnote
150), para 223-224: “Taking account of these casitibns and in light of the evidence before theriler
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civilian/collaborators was not the same as targetiri‘civilian population” as such, for the
purposes of this crime.

A key fact in the determination was that the Koshuoeration Army released some of the
detainees, while others were killed. This convintled court that the Kosovo Liberation
Army were making decisions on an individual basml avere not “attacking a civilian

population as suct® In addition, the court noted:

At least in most cases of which there is evidetieejndividuals who were
abducted and then detained were singled out avichals because of their
suspected or known connection with, or acts ofabaltation with, Serbian
authorities - and not because they were membees ggneral population
against which an attack was directed by Kusovo Liberation Army>

An important element of this decision, in relatimndefining the “civilian population” that
was allegedly targeted, was that the court fourad tKosovo Albanian collaborators and
perceived or suspected collaborators and othercadetsi to not be "of a class or category so
numerous and widespread that they themselves udgnstia ‘population’ in the relevant
sense®* Thus, thelLimaj judgement stands for the proposition that targetin(relatively
small) number of collaborators is insufficient ftve purposes of the third element, “attack
directed against a civilian population.”

While this ruling is clear, it should be comparethwthat of theAlberto Fujimori case in
Peru’® The former President was charged with, and uléfyatonvicted of,inter alia,
murder and causing grievous bodily harm as cringggnat humanity. Although such crime
did not exist in the penal code of Peru at the tine offence, the country’s Supreme Court
relied on customary international law as well ag tRome Statute to determine the
element$?®® With specific reference to the civilians targetéiie Peruvian Supreme Court

observed,

The murders and grievous bodily harm committedhin ¢ases of Barrios
Altos and La Cantuta are also crimes against hutyarfundamentally,
because they were committed within the frameworla &tate policy of
selective but systematic elimination of alleged bens of subversive
groups. This policy, on one hand, was designedinad and controlled at
the highest levels of State power, and carriedbguState agents—members
of military intelligence—who used the military apgias to do so; in
addition, in accordance with their objectives, fitetted a significant number
of defenseless members of the civilian populdtion.

5.5 DEALING WITH THE DECEASED

The way victims’ bodies were disposed of, and tti@oas of the alleged perpetrator after a
killing, can be revealing of several things. Foramle, it may show the perpetrator's
intention, the existence of premeditation and/orveco up, organization, command

concerning those apprehended and detained bechilmralleged or suspected acts of collaboratibe,
Chamber concludes that, at least as a generabeiegived collaborators abducted by the Kosovoriitien
Army were entitled to civilian status.”
z:z Limaj, ICTY Trial Chamber (2005) para 227 (see footnot@)15

Ibid.
284 bid., para 226.
25Barrios Altos, La Cantuta and Army Intelligence $ez\Basement CaseSala Penal Especial de la Corte
SupremgSpecial Criminal Chamber of the Supreme Court], caseAV 19-2001, 7 April 2009 (Peru), translated
in American University International Law Reviewg]. 25 (2010).
288 |bid., para 714.
287 |bid., para 717.
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responsibility, and communication and cooperatietwieen different branches of a conflict
party.

As described above, a frequent pattern of behavigupoth sides to the conflict was for a
targeted victim to be taken to a secluded placeh s$ the jungle, before the killing. Bodies
in such cases were allegedly either left behindusred there. In some cases, victims, family
members or villagers were reportedly forced toallgple prior to the killing.

Particularly during the earlier part of the cortflibodies were allegedly burned or buried
immediately by Security Forcé¥ an act that avoided a post mortem and irretrigvabl
destroyed incriminating evidence. Reports indichtg Security Forces also refused to send
the bodies for a post-mortem examinatidror that post-mortem examinations omitted
incriminating facts due to pressure or fEArAt other times, Security Forces reportedly
allowed family members to conduct the rituals, bubject to the condition that Security

Forces supervised the funefd.

Later in the conflict, a more sophisticated patteas reportedly attributed to Security Forces.
Whereas bodies might be returned, family membeitaeases and villagers were reportedly
asked to sign papers acknowledging the deceasedawdaoist and/or was killed in an
encounter. The Reference Archive Team cataloguedlyn@0 cases of alleged unlawful
killings by Security Forces, after which peopletie area were required to sign such a paper.
Some of these reported incidents include affidasitgried by individuals who could not
read?®® or who were not allowed to read the contents effdttm?®® or who were coerced to

sign a blank papét?

Catalogued incidents also include allegations 8eurity Forces tampered with evidence so
that it appeared the deceased had been killed eneounter, for example, by planting arms
or ammunition at the scene of a killing or simplgtimg that arms and ammunition had been
recovered from the deceased.

5.6. OFFICIAL RECORDS AND RESPONSES

Some differences can be seen between the Goversmesponses to allegations of unlawful
killings and those of the Maoists.

5.6.1. Government

In response to allegations of unlawful killing mageUnited Nations bodies and other human
rights defenders, the Government has stated onradewecasions that the victim was a
“Maoist” or a “terrorist” and that he or she wadldd in an “encounter” with Security

Forces®® However, it frequently appears that only the Meoiustained casualties in such

28 There are several reports of police burying otideadies in a toilet pit. For example, Satya Devid¢a, of
Darmakot VDC, Salyan District was arrested on 23r&aty 2000, allegedly shot dead by police inside th
Pharula police post and buried in the toilet. Ref. R000-02-24 - incident - Salyan _5537.

289 £or example, Lali Roka and Dil Man Roka from Thaw&tC, Rolpa District were arrested and killed by
police on 18 January 1997. Police cremated theseongthout post-mortem. Ref. No. 1997-01-17 - inoide
Rolpa _5632.

290 For example, Ref. No. 2006-09-27 - incident - Pa@R1.

291 For example, Ref. No. 2004-29-10 - incident - Bank#&34.

292 Ref. No. 2006-03-09 - incident - Nawalparasi _5739.

293 Ref. No. 2004-29-10 - incident - Banke _5134.

294 Ref. No. 2006-05-18 - incident - Rautahat _0062.

2% g5ee, e.gRef. No. 2002-09-10 - incident - Banke 5352.

2% 5ee, e.gtheReport of the Special Rapporteur on extrajudicialnmary or arbitrary executions to the Human
Rights Counci(A/HRC/4/20/Add.1), p.231-237. There are 14 caselenTJRA of alleged unlawful killings by
Security Forces which include an announcement ematiio or newspaper that Maoists were killed in an
encounter or clash.
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clashes. Given the frequency and consistency ot sdaims, combined with the
improbability that only one side suffered casualtiene could reasonably suspect that the
incident did not occur according to the accountvgled by the Government. OHCHR
considers that further scrutiny by the TRC, or heotcompetent judicial authority, is
warranted in such cases. Similar such scrutiny Ishioe applied in instances where the RNA
claimed a killing took place after the victim triealescapé’’

5.6.2. Communist Party of Nepal (Maoist)

In contrast, the CPN (Maoist) often admitted resaifity for killings. The Maoist leadership
stated a clear policy to exterminate enemies of ‘fReople’s War?® Maoist cadres
implemented the policy all over Nepal, but espégial their stronghold$®® Announcements
in various ways were made before and/or after Endil often claiming that the targeted
victim was a spy or a crimina{°

5.6.3. “Suicide” in Custody

A number of deaths were claimed to be suicide histis disputed by other facts or accounts
by witnesses. For example, a detainee in Biratn@ijaMorang District, attempted to escape
from prison in October 2005, but was caught. He aléegedly taken to a room and was
beaten by guards until he eventually died. The dpéinen allegedly put a rope around his
neck and claimed the death was a suitide.

A similar claim can also be made against the Maolsbr example, Man Bahadur Karki was
allegedly abducted by two Maoists from his resideimcLekhgaun VDC, Surkhet District on
10 June 2006. On the following day, his body wasntb hanging outside the house of a
neighbour in the same locality. A local CPN (Mapistdre told the deceased’s family that he
had committed suicide. Conflicting accounts sugdbat he was beaten to death by four
villagers affiliated with the CPN (Maoist) and thas dead body was then hang&dFurther,

on 28 March 2006, Maoists allegedly abducted MahaBar Bohara of Thehe VDC, Humla
District on suspicion that he had killed his witde was beaten and on 31 March and
reportedly died from injuries sustained in Maoiaptivity. The Maoists claimed that Man
Bahadur committed suicide by throwing himself ie tRarnali River. In each of these cases,

297 For example, in thlaina Sunuwacase (Emblematic case 7.2) the RNA initially sukedithat she was killed
when she tried to escape.

298 «As per the physical liquidation of class enemaesl spies, our Party’s policy has been: to pradtioe the
selected ones and to the minimum, by informingni@sses and obtaining their consent as far as pessil by
not resorting to any ghastly methods. The curreetdrof the development of the movement, particularthe
rural areas, has necessitated introducing refinemam in this method. Of course, we should natrmiuly
carried away by the vicious propaganda of the en@maythe opportunists about the physical annibifatif the
enemy. However, while annihilating somebody if w# fo develop and observe concrete policy on casdysis,
nature of his/her crime, democratic legal processstablish the crime and the method of annihitatiomay have
negative consequences. It can't just be dismissedbmseless charge of the enemy & the opportuhetin the
past some of the annihilations have taken plaogsily on the grounds of not giving enough donatjort
providing shelter & food, having politically oppaseur movement, suspicion of being a spy, or haeimgity
with our local team members. Hence, if one hags$ont to annihilation in the rural areas hencefattis essential
to ensure that it is not done directly by a patticteam or its definite members but a certain mini legal
method is adhered to. It should be strictly exprésa both our policy and practice that red tedoes not mean
anarchy.” CPN (Maoist), “On Annihilation of Class Emies and Spies", supplementary resolution (Oct2beB)
available from www.ucpnm.org/english/doc10.php.

29 gee the diagram 1.3, Section 1.3.2, p. 31.

300 5ee above section 5.3.2 (c), Summary executioagesult of a quasi-judicial procedure — i.e. Gdpit
punishment in the People’s Coprt90 for more details.

301 Ref. No. 2005-02-26 — Morang_1582. The case imafalier death in custody described by a victiraltgfged
torture.

3022 Ref. No. 006-06-10 - incident - Surkhet _4893
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if the facts were proven, a competent tribunal ddid that the war crime of murder has
been committed”

Disaggregated data on Unlawful Killings
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Diagram 5.1: Incidents of Unlawful Killings by Regon, 1996-2006
Nepal incident graph: Alleged killings
Image generated by: OHCHR-Nepal, 2011
Data source: see legend
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303 Ref. No. 2006-03-31 - incident - Humla _4912
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Diagram 5.4: Unlawful Killings 1996




NEPAL CONFLICT REPORT 105

1997-00-00

Nepal incident mapping: Alleged killings
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Data source: INSEC Victim Profiles, 2010

Diagram 5.5: Unlawful Killings 1997
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Diagram 5.6: Unlawful Killings 1998
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Diagram 5.7: Unlawful Killings 1999
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Nepal incident mapping: Alleged killings
Cumulative incidents per district, with increments by date
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Image generated by: OHCHR-Nepal, 2011
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Diagram 5.8: Unlawful Killings 2000
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Diagram 5.9: Unlawful Killings 2001
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Image generated by: OHCHR-Nepal, 2011

Data source: INSEC Victim Profiles, 2010

Diagram 5.10: Unlawful Killings 2002




NEPAL CONFLICT REPORT 107

2003-00-00

Nepal incident mapping: Alleged killings
Cumulative incidents per district, with increments by date
Incidents by State Actors: blue | Non-state Actors: red | Unknown: white
Plotting scale, increment (square): 1-5-10-25-50

Plotting scale, cumulative (circle): 1-10-50-100-250

Image generated by: OHCHR-Nepal, 2011

Data source: INSEC Victim Profiles, 2010

Diagram 5.11: Unlawful Killings 2003
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Image generated by: OHCHR-Nepal, 2011
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Diagram 5.12: Unlawful Killings 2004
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Nepal incident mapping: Alleged killings
Cumulative incidents per district, with increments by date
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Image generated by: OHCHR-Nepal, 2011

Data source: INSEC Victim Profiles, 2010

Diagram 5.13: Unlawful Killings 2005
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2006-00-00

Nepal incident mapping: Alleged killings
Cumulative incidents per district, with increments by date

Incidents by State Actors: blue | Non-state Actors: red | Unknown: white
Plotting scale, increment (square): 1-5-10-25-50

Plotting scale, cumulative (circle): 1-10-50-100-250

Image generated by: OHCHR-Nepal, 2011

Data source: INSEC Victim Profiles, 2010

Diagram 5.14: Unlawful Killings 2006
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CHAPTER 6 - ENFORCED DISAPPEARANCES

6.1 OVERVIEW

Any act of enforced disappearance is an offencéuman dignity. It is
condemned as a denial of the purposes of the Ghafrthe United Nations
and as a grave and flagrant violation of the hun@hts and fundamental
freedoms proclaimed in the Universal DeclarationHdman Rights and
reaffirmed and developed in international instrutsein this field.

Any act of enforced disappearance places the psrsufjected thereto
outside the protection of the law and inflicts gevsuffering on them and
their families. It constitutes a violation of theles of international law

guaranteeing, inter alia, the right to recognitias a person before the law,
the right to liberty and security of the person ate right not to be

subjected to torture and other cruel, inhuman ogragling treatment or

pun?iahment. It also violates or constitutes a gréwesat to the right to

life.
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Diagram 6.1: Unresolved Disappearances, 1996-2006
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Enforced disappearancé€s are among the most widespread human rights \ioisti

committed during Nepal's armed conflié. The International Committee of the Red Cross

$%4Declaration on the Protection of all Persons framfoEced Disappearance, General Assembly resoldff¢h33
(1992), article 1.

S Eollowing the distinction reflected in the GeneEalmments of the United Nations Working Group on Ereéd
or Involuntary Disappearances, OHCHR-Nepal's pracfidopted by OHCHR-Nepal in its rep@dnflict
Related Disappearances in Bardiya Distridecember 2008), the terminology “enforced disapgeaes” is used
to refer to state-related disappearances. Futthephrase “actions tantamount to enforced disappeas” refers
to CPN (Maoist) related disappearances, and the ‘idisappearances” is used in a general sensecatalér both
categories of cases. Refer to the “Governing Legaiework” section below for the elements of theneriof
enforced disappearance.

308Enforced disappearances during Nepal's conflicetasen extensively documented by various humansrigh
organizations. See for example, Nepal, National BluRights Commissiotjuman Rights in Nepal: A Status
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(ICRC) reported having received more than 3,400ntspf individuals who went missing in
the context of the conflitt’ and to date more than 1,300 people remain unateaodor>®

Conflict-related disappearances were reported dg as 1997°° and escalated significantly
following the declaration of a state of emergenog anobilization of the Royal Nepalese
Army in November 20012 In its 2009 report to the United Nations Generasémbly, the
United Nations Working Group on Enforced and Inwéuy Disappearances (WGEID)
stated that during the ten-year conflict in Nepghk highest number of cases of enforced
disappearances it received related to the year,200&n it was notified of 277 cas&sThe
WGEID has transmitted 672 cases to the Governnfedepal and as of 2 March 2012, there
has been no further information on 458 of theses8$

Disappearances by both parties to the conflicte-sécurity forces and the Communist Party
of Nepal (Maoist) (CPN (Maoist)) — were part of evdder pattern of widespread serious
human rights and International Humanitarian LawL{IMiolations that occurred nationwide
during the conflic™ Data gathered for the TIRA indicate that secddtges are implicated

in the majority of disappearances; the CPN (Madsséiso implicated in a significant number
of cases of disappearance following abduction.

Despite various investigations and considerableish@ntation by national and international
human rights organizations, to date no person k& prosecuted in a civilian court in
connection with an enforced disappearance in Nephé establishment of a body or
jurisdiction that is credible, competent, imparaald fully independent, such as the proposed
Commission on Disappeared Persons, is a hecedsaryosward in ensuring accountability
for disappearances and in resolving the fate oredimuts of the disappeared. In addition to
clarifying outstanding cases, it is critical to pue accountability for cases in which the
victims were eventually released or died in cust@ddy enforced disappearance is a violation
whether or not the fate of the victim was somehtawified, and justice for the persons who
disappeared and their families will therefore reguiruth and accountability both for
disappearance cases which are outstanding andlinse have been resolved.

6.1.1 Methodology

OHCHR-Nepal began investigations into conflict-teth disappearances shortly after its
office was established in May 2005, and has ingatd disappearance allegations in all
regions of the country. This chapter draws uponligdi®e information compiled by

OHCHR, including disappearance case files and ewtenpublic reports on alleged

Report 2003(September 2003 smnesty InternationaNepal: A Spiralling Human Rights Criqisee footnote
34y Amnesty InternationalNepal: A Deepening@risis: Time for international actiofl9 December 2002)
Available from www.amnesty.org/en/library/info/ ASA®72/2002; Human Rights WatdBlear Culpability:
“Disappearances” by Security Forces in NeaB February2005) Available at ; Informal Secton@= Centre,
Human Rights Yearbook 20Q2003); Informal Sector Service CentHyman Rights Yearbook 20(3004).

307| ist of names of people being sought by their redst ICRC — FamilyLinks, “Nepal- Missing, the Right to
Know,” Available at http://www.icrc.org/Web/doc/sitl0.nsf/htmlall/familylinks-nepal-2007-eng

308 |CRC — FamilyLinks, “List of Names,” available at
http://www.icrc.org/Web/doc/siterfl0.nsf/htmlallfalylinks-nepal-2007-eng

3%|nformal Sector Service Centiduman Rights Yearbook 1991997).

310 Amnesty Internationalepal: Escalating ‘disappearances’ amid a culturéropunity Available from
www.amnesty.org/en/library/asset/ASA31/155/2004688bdd2f-d59d-11dd-bb24-
1fb85fe8fa05/asa311552004en.html, accessed on @BUF).

311 Report of the Working Group on Enforced or InvotugtDisappearances to the Human Rights Council
(A/HRC/13/31). ICRC data on missing persons during Negainflict also indicate that the highest numbier o
persons (482) went missing in 2002. ICRC — FamilyLjrikepal — Missing, the Right to Know” (see footnote
307)

312Report of the Working Group on Enforced or InvoumtDisappearances to the Human Rights Council
(A/HRC/19/58/Rev.1).

*I3OHCHR-Nepal Conflict-Related Disappearances in Bardiya DidtriBecember 2008, p 5.
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disappearances in Kathmandu and Bardiya, released006 and 2008 respectivély.
Publicly available reports and information issugdniational and international human rights
organizations were referred to, including Amnestyeinational, Human Rights Watch,
Advocacy Forum and the Informal Sector Service @ertNSEC). This project also
consolidated quantitative data from OHCHR-Nepalydghcy Forum and the INSEC. This
consolidation into the Transitional Justice RefeeeArchive (TJRA) of detailedualitative
information together with the comprehensive, tholegs-detailedgquantitativeinformation
enables a more extensive examination of patterassappearance than would be possible by
relying on either qualitative or quantitative infaation from a single organization.

Given that enforced disappearance involves thébelelie attempt to conceal or eliminate
information about an individual’s whereabouts, stgations into enforced disappearance
must often rely on fragmentary information gatheedtbr the fact from a wide range of
sources, including official records that have mayfalsified or incomplete, and interviews
with former detainees who may have known the vidiyranother name or alias. The ability
to work efficiently with and across hybrid collemtis of information — name lists and reports
and interviews compiled from multiple sources, altiple languages, in some cases recorded
according to different calendar systems, in refatio one or more victims — is therefore
especially crucial for the investigator, and anrappgate set of data management tools is
critical. The TIRA has a structured but flexiblehatecture that allows the user to quickly
sort and filter both micro- and macro-level detaifanultiple disappearance cases according
to common elements, while enabling the user tosscgeickly the complete documentation
of any individual case. This will be an importamolt for the future Commission on
Disappeared Persons, once it is established, ah@ngudicial authority with the task of
reviewing cases on disappeared persons.

6.2 GOVERNING LEGAL FRAMEWORK

6.2.1Definition

“Enforced disappearance” is defined in a similarywmder both IHL and International
Human Rights Law (IHRL). Following is a comparisari the elements of enforced
disappearance under IHL, as defined in the Romé&ut8tawith a definition of enforced
disappearance taken from key texts within the hungnts legal arena.

The similarity of the two regimes is particularlyigdent with respect to two elements which
comprise the core of the offence: an apprehensibowied by a denial of that apprehension.

The two regimes differ in that IHRL imposes itsightions only upon the State and on State
actors. For its part, the Rome Statute definitipplies to ‘parties to the confli¢t® and thus
broaden the categories of individuals who may b hable for enforced disappearances.
Note also that the Rome Statute definition alsaiireg proof of an intention to keep the
victim disappeared “for a prolonged period of titna,requirement absent from the IHRL
definition.

314|bid; OHCHR-Nepal Report of investigation into arbitrary detentidorture and disappearances at
Maharajgunj RNA barracks, Kathmandu, in 2003 — 2(@4y 2006).
315See Chapter 4 Applicable International Law, sectib®, International Humanitarian Law p. 63



112 CHAPTER 6 — ENFORCED DISAPPEARANCES

Rome Statute™® IHRL 3"

the arrest, detention or abduction of one|a person is arrested, detained, abducted| or
more persons, otherwise deprived of his or her liberty;

[no equivalent requirement] such deprivation ofelity is undertaken by

State agents/officials, or by persons |or
groups authorised by, or with the support [or
acquiescence of the State; and,

followed by a refusal to acknowledge thahere is a refusal to acknowledge the
deprivation of freedom or to give informatiordeprivation of liberty or concealment of the
on the fate or whereabouts of those persondate or whereabouts of the disappeared
person which places such person outside|the
protection of the law'®

with the intention of removing them from thpo equivalent requirement]
protection of the law for a prolonged period
of time.

6.2.2 International Humanitarian Law

Under Common Article 3 of the Geneva Conventionscty, as discussed in chapter 4 of this
Report, applies equally to all sides of an armedflad, persons taking no active part in
hostilities (including members of armed forces velne placedhors de combaby detention or
any other cause) are entitled to be treated humaBeforced disappearance is not humane
treatment and a prohibition against enforced disapmce can be, and has been, read into
Common Article 3

Customary international la#’ also addresses situations of enforced disappeardming
conflict and is applicable to both state and narestactors. For example, customary
international law prohibits the arbitrary depriatiof liberty, and requires that a register be
kept of persons deprived of their libeffy.Similarly, where a party to a conflict detains
persons, the party must respect the detaineeslyfdifa, permit visits of detainees by their
close relatives and allow correspondence by degaingith their familie$?® Customary
international law also requires each party to @kéeasible measures to account for persons
reported missing as a result of the conflict angovide their family members with any
information it has regarding their faté. The cumulative effect of these obligations amounts
to a prohibition on enforced disappearance (corenhitty either side to a conflict) under
customary international lad¢*

If during the course of the conflict in Nepal, @itan population was the subject of attack,
and that attack had dimensions that were eitheesgicead or systematic, then any individual

31®Note that the Rome Statute, in article 7 (1)(i)lyanmiminalizes enforced disappearance when peafesiras a
crime against humanity (see footnote 14%)e definition is similar under customary laveet.isa Ott,Enforced
Disappearance in International Lafintersentia, 2011).

317 As reflected in the Declaration on Enforced Disappaces and in the International Convention on the
Protection of all Persons from Enforced Disappeagd@2006) (Hereafter CED).

*18These key elements are taken from the preamble By aBH article 2 of CED (see footnote 317)

3% nternational Committee for the Red CroSsistomary International Humanitarian Lawol.1 (see footnote
129). The Human Rights Commission, as well as thef®&en Court of Human Rights, have ruled that the
enforced disappearance of a close family membestitotes ‘inhuman treatment’ of the next-of-kin.

3205ee chapter 4 Applicable International Law, p. 61

32l |nternational Committee of Red Cro§€ystomary International Humanitarian Lavile123 (see footnote 129).
$221pid, rules 118-128.

$231pid, rule117.

24Ibid, p. 340-341.
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act(s) of enforced disappearance perpetrated willainattack may constitute a crime against
humanity3#

6.2.3 International Human Rights Law

According to the UN General Assembly, “enforcedagisearance is a grave and flagrant
violation of human rights®*® Such disappearances represent violations of keyahuights
guarantees under the International Covenant orl & Political Rights (ICCPR), to which
Nepal has been party since 1991. These includdghenot to be subjected to inhuman and
degrading treatment (article 7); the right to ltpeand security (article 9), and the right to
recognition as a person before the law (article®¥8)loreover, enforced disappearance is
often a precursor to other rights violations; omegained outside the law, a disappeared
person is more vulnerable to acts such as ext@gldxecution, torture, and inhuman and
degrading treatment.

Indeed, the subject of enforced disappearance &as kegarded as sufficiently serious to
warrant the adoption of the 1992 UNGA Declarationtbe Protection of all Persons from
Enforced Disappearance, and in 2006, the adoptibna ohuman rights treaty on
disappearances, the International Convention orPtbe&ction of all Persons from Enforced
Disappearance (Convention on Enforced Disappea@nCE&D).

While Nepal has not yet ratified the CED, it rensaunder an obligation to desist from
enforced disappearances by virtue of its ratifmanf the ICCPR. As noted elsewhere, IHRL
applies in times of peace and war and it applieduthout the conflict, except where IHL
rules were more specifically applicafé The UN Human Rights Committee confirmed this
when it ruled on a communication from a petitiomeNepal concerning an alleged enforced
disappearance that took place during the conflibt Human Rights Committee concluded
that the case was substantiated, and that Nepahwaéaslation of its obligations under Article
2(3), 7, 9 and 10 of the ICCPF.

Under the ICCPR and the instruments on Enforcedfpisarance, the state is the party held
responsible for crimes. This includes a duty on dtade to investigate and bring to justice
those responsible for acts of disappearance cosdrily persons/groups acting without state
consent or acquiescenté Moreover, disappearances are ongoing violation®rg as the
whereabouts of the disappeared person remain umknblus, States parties to the ICCPR,
including Nepal, retain the obligation to remedig thiolation, irrespective of who committed
it and wher?®! Even a state of emergency officially declared Iy government does not

lessen the obligations vis-a-vis enforced disappeas>?

$Rome Statute, article 7 (see footnote 145). Seedigsassion in Chapter 4, section 4.4.2.

326CED (see footnote 317)

327 See, e.g., Berzig v. Algeriluman Rights Committee, Communication 1781/2008, CCHARB/D/1781/2008,
31 October 2011, para. 8.5-8.7, 88jaghlissi v. AlgeriaHuman Rights Committee, Communication 1905/2009,
CCPR/C/104/D/1905/2009, 26 March 2012, paras 7.5-P7, 7

3285ee discussion déx specialis Chapter 4 section 4.5.2, p. 70

329gharma v. NepaHuman Rights Committee, Communication no. 1469/2Q@RR/C/94/D/1469/2006, 6
November 2008.

30CED, article 3 (see footnote 31Bee alsdhe jurisprudence of the Human Rights Committee enring the
obligation on the State to take steps to protexgques from acts of private parties/organisatioas itnpair the
enjoyment of the rights in the ICCP&eneral Comment No. 31 of the Human Rights Commiiatire of the
General Legal Obligation Imposed on States Pattethe CovenantCCPR/C/21/Rev.1/Add.13), para 8.
%1General Comment No. 31 of the Human Rights Committaterre of the General Legal Obligation Imposed on
States Parties to the Covend@®CPR/C/21/Rev.1/Add.13), para 15: “Cessation of aroimggviolation is an
essential element of the right to an effective réyrie

332General Comment No. 29 of the Human Rights Commtase of Emergency (Article 4)
(CCPR/C/21/Rev.1/Add.11): “[T]he absolute nature okthprohibitions, even in times of emergency, ififjed

by their status as norms of general internaticenal’l
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So well-established is the duty of a state to fiblenforced disappearances and to punish
those who perpetrate them that the Inter-AmericaurCof Human Rights ruled, “the
prohibition of forced disappearance . . . and theesponding obligation to investigate and
punish those responsible has attained the statugisoicogens®*® The Human Rights
Committee has also concluded that the effects &reed disappearance on the victim is
tantamount to torture and ill-treatment. The congwar supports the view that to commit
enforced disappearance is to commit one of the s@&us crimes in international latt’

While the provisions of the ICCPR are the primaoyrse of binding obligations relevant to
disappearances in Nepal during the armed contlietState is also party to other conventions
and treaties which provide a framework for relatedations. These include the International
Convention on Economic, Social and Cultural Rightsch requires the State to respect,
protect, and fulfill the rights to adequate food, alequate standard of living, health and
educatior’®® In addition, the Convention on the Rights of thkil€ (CRC) provides the
framework of principles for the protection of chiéth against,inter alia, enforced
disappearance. This report includes a number afscadere children were the victims of
disappearance. Part Il of this chapter providesoaarview of countrywide trends in
allegations of enforced disappearance during timdlicth including summary information on
victims by gender, age, affiliation, region andestfactors.

6.2.4 Commitments by the State and the CPN (Maoist)

As noted elsewhere in this repBttboth parties to the conflict have made clear rapeated
commitments to address and clarify disappearantiegedly committed by the Security
Forces and by the CPN (Maoist) and to ensure pifbicvictims and their families.

In section 5.1.3 of the Comprehensive Peace Ac(ORR), signed by the Government of
Nepal and the CPN (Maoist) on 21 November 2006 ptiréies pledged the following: “Both
sides agree to make public the information aboatréal name, surname and address of the
people who were disappeared by both sides and vene killed during the war and to inform
also the family about it within 60 days from thaeadan which this Accord has been signed.”
In section 7.1.3 of the CPA, the parties pledgeotlBsides express the commitment that
impartial investigation and action shall be carrmd in accordance with law against the
persons responsible for creating obstructions &rase the rights envisaged in the Accord
and ensure that impunity shall not be encouragedrtrom this, they also ensure rights of
the victims of conflict and torture and the fanuliydisappeared persons to obtain relief.”

The Seven Political Parties and the then CPN (Mpagiade an agreement on 8 November
2006 to form a high-level commission of inquiry took into disappearances — the
Commission on Disappeared Persons. The Interim t@aten 2007 adds several
responsibilities in relation to conflict-era vidlats, including the provision of relief to the
families of the disappear&dand forming a Truth and Reconciliation Commisg{®RC) to
investigate serious conflict-related violatioi$The Interim Constitution further requires the

333Goiburu et al. v. Paraguaynter-American Court of Human Rights, 2006, parg@td in Ott,Enforced
Disappearance in International Lagee footnote 316As described in Chapter 4 — Applicable Internatidrzav
(p- 61), a breach gfis cogenss a serious breach of international law over Wwtday court in the world can
exercise “universal jurisdiction” and prosecutepatrators.

3340tt, Enforced Disappearance in International Lgsee footnote 316).

3®Much has been written about the impact of disagpeas on the economic and social situation ofahely
members and the lack of State support to assigathidies in meeting basic needs. See for exan(PCHR-
Nepal,Conflict Related Disappearances in Bardiya Distridecember 2008; International Committee of the Red
Cross “Families of missing persons in Nepal: a stfdfeir needs,” (30 June 2009) Available from
www.icrc.org/eng/resources/documents/report/nepasimg-persons-report-300609.htm

336 See Chapter 9 — Accountability and the Right to fieckve Remedy p. 176

337 |nterim Constitution of Nepal (2007), article 33(q).

338pid, 33(s).
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State to effectively implement international treatto which Nepal is a party’. By virtue of
this, Nepal is constitutionally bound to take stépsensure the right of the victim to an
effective remedy as guaranteed under the ICCPRren@onvention Against Torture (CAT),
to which Nepal is a party.

In response to numerous petitions submitted bylfamembers of disappearance victims and
by disappearance victims who were subsequenthasett the Supreme Court of Nepal
issued a ground-breaking decision on 1 June 20i8.decision noted that “the State cannot,
in light of the international legal instruments rtiened above [including the ICCPR], the
foreign and human rights-related decisions madeelgjonal courts, and our constitutional
provisions, escape from its obligation to identifiyd make public the status of disappeared
persons, to initiate legal action against thoseqres who appear to be the perpetrators, and to
provide appropriate remedies to the victinf§"Further, the decision found that the State had
failed to meet these responsibilities and ordehedState tointer alia, form a Commission
with sufficient powers to investigate conflict-redd disappearances.

Despite these and other obligations, neither padythe conflict has honoured its
commitments and responsibilities in relation toegdd disappearance cases. Pending
formation of the Commission, the need to preserimess testimonies and to preserve,
review and synthesize all relevant disappeararie¢eck information compiled by national
and international organizations remain especialtical tasks.

6.3 TRENDS IN ENFORCED DISAPPEARANCES DURING THE CONFLICT

An examination of the data by period or by allegedpetrator of the disappearance shows
clear trends and patterns in the commission okthets.

Disappearances by the security forces in Nepal baea reported to WGEID since 1985.
Following the start of the conflict in 1996, a dfigpant cluster of disappearances first
emerged in 1998, during the Government securityadjo® known as “Kilo Sierra 11", which
was launched in several districts regarded as Nlatisngholds: Rukum, Rolpa, Jajarkot,
Salyan in the Mid-Western Region, Gorkha in the iesRegion and Sindhuli in the Central
Region®**? National and international human rights groupresal an “alarming increase” in
human rights violations, such as sexual violefiteinlawful killings and disappearances
during this operatiofi* and calls for independent investigations intodtegations of human
rights violations pressured the authorities to oespp The Home Minister assigned the
responsibility of dealing with complaints and intigating reports of human rights violations
to the 25-member Parliamentary Foreign Affairs Hidnan Rights Committee. However, the
Government also stated that it could investigat@dmu rights violations only when raised in
the House of Representatives by individual membémBarliament, which had the effect of
limiting the scope of possible investigaticohs.

339 bid, Article 33(m).
340 Rabindra Prasad Dhakal on behalf of Advocate Rajeitasad Dhakal v. Nepal Government, Council of
Ministers' et al. Nepal Kanoon Patrik&upreme Court of Nepal, Case 2064/2007, Nepal Law fiep®ol.49,
Issue 2, at p. 169.
3415eeReport of the Working Group on Enforced and Inv@nnDisappearances to the Human Rights
Commission: Mission to NepéEt/CN.4/2005/65/Add.1).
342 Amnesty International, NepalHuman Rights at a Turning Pothp 4 (see footnote 33)
¥3Informal Sector Service Centiduman Rights Yearbook 1998998) andHuman Rights Yearbook 1999
(1999).
zj‘s‘Amnesty InternationalNepal - Human Rights at a Turning Poirg2 (see footnote 33)

Ibid.
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Nepal incident graph: Alleged disappearances (unresolved)
Image generated by: OHCHR-Nepal, 2011
Data source: see legend
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Diagram 6.2: Unresolved Disappearances, 1996-2006

Numbers and names of victims of disappearancesipeadby Nepali and international NGOs
during the early years of the conflict are notyfudbnsistent, but the upward trend is clear. In
1997, seven cases of disappearances were reportdae BNSEC; by 1998, the figure had
increased to 47, including disappearances by WHuthpblice and the Maoist®. Amnesty
International recorded 37 disappearances in 199864nin 1999"*" Though there is little
information regarding the initial years of the daotf currently available data indicates that as
a part of their counter-insurgency operations, Nlegal Police were involved in the arrests
and subsequent disappearance of suspected menmaesupporters of the CPN (Maoist),
particularly after 1998

Many reports of disappearances attributedtite police occurred as follows: suspected
members or supporters of the CPN (Maoist) werestgdefrom their homes, often at night, by
police who typically arrived in villages in groug8nce located, individuals would be accused
of being a Maoist, or of having been involved inatack on security personnel. The victim
would sometimes be beaten in front of his or hemilfamembers before being taken away; on
other occasions, he or she was quietly taken awtiylittle or no explanation. Victims were
reportedly blindfolded and taken to police statiosmmetimes in unmarked vehicles or with
masked registration plates. They were held in inoamicado detention and subjected to ill-
treatment or torture. When families made inquiabsut the whereabouts of the persons at
the police stations or with the Chief District @#r of the district, the authorities would
reportedly deny any knowledge of the arrest.

346|nformal Sector Service Centidpman Rights Yearbo®@000(2000).

347 Amnesty Internationaepal: Fear for safety/possible disappearance/féaorure/possible extrajudicial
execution: Surya Prasad Sharm2 February 2002. Available from
www.amnesty.org/en/library/asset/ASA31/015/2002/88fa983-d88a-11dd-ad8c-
f3d4445c¢118e/asa310152002en.html.

348National and international human rights organizetibave documented the pattern of disappearance and
arbitrary arrests during this peridBee, e.gAmnesty InternationaNepal: Widespread “disappearances” in the
context of armed confli¢gsee footnote 66 Amnesty InternationaNepal: A Deepening Crisisee footnote 306).
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Following the Government’s suspension of sevenatlfumental rights, including the right not
to be arbitrarily detained and the right to a cibmsbnal remedy’,” the issuance of the
Terrorist and Disruptive Activities (Control and rilshment) Ordinance (TADGY, and the
mobilization of the RNA against the Maoists in Nmleer 2001, there was a subsequent and
alarming rise in the number of reports of disapaeegs. In Bardiya district, where OHCHR-
Nepal investigated 156 of more than 200 reporteseseof disappearance, most of the
reported arrests occurred in the aftermath of teelagation of the State of Emergency
between December 2001 and January 280Bccording to WGEID, Nepal ‘recorded the
highest number of new cases’ of enforced disappeasin 2003 and 206%. The Working
Group visited Nepal in 2004 and identified a clpattern of disappearances by the security
forces, particularly the RNA. It found that a groop security personnel would arrest a
suspected Maoist or someone suspected of beingiasbwith the Maoists by arriving in
plain clothes at the suspect’'s home, around midnighe individual would be blindfolded
and his or her hands tied behind the back and takery in a military vehiclé>?

In the majority of cases of illegal detention andagpearances documented by OHCHR-
Nepal, alleged victims were kept in army barracksincommunicado detention without
access to family or lawyers. They were allegedlgjestted to torture and ill-treatment during
their detention in different military barracks faarying periods; when families made
inquiries to local barracks, the army generallyiddrknowledge of the individual or of their
detention. Based on the consistent testimonies forass the country, OHCHR found that
torture and ill-treatment of detainees during irdgation at army barracks may have been
systematic, particularly in the first few days beir detention. Testimony suggests that the
majority of the ill-treatment occurred with the alvement, knowledge and/or acquiescence
of commanding officer&>*

Information recorded in the TJRA indicates that @RN (Maoist)was also responsible for
cases of disappearance following abduction, inalgidbf civilians they suspected of
collaborating or spying for the security forceseT2008 report by Nepal’'s National Human
Rights Commission (NHRC) title8tatus Report on Individuals Disappeared During &sp
Armed Conflictlisted 970 unresolved cases of disappearances.hédet 299 cases of
disappearances are attributed to the CPN (Mabfst).

349Note that the right to the remedytuibeas corpusias not suspended and was widely used to challeasgs

of illegal detention and disappearances. For exangaicording to Amnesty International, during tB@2-2002
state of emergency, 72 habeas corpus petitionsfilenten the Supreme Court, and when the stater@rgency
lapsed in August 2002, 120 and 105 habeas corgtswere filed in the Nepalgunj and Biratnagar Afgtel
Courts respectively. However, these proceedingdtessin only partial gains in relation to cases of
disappearances. In the majority of cases, judghsexamined the legality of the detention and did seek to
establish the whereabouts of the prisoners. Intiaddisecurity forces consistently failed to pravidformation in
relation to habeas corpus applications, which &rrtimited their effectiveness.

30 |n November 2001, the Government proclaimed & sthemergency and promulgated "The Terrorist and
Disruptive (Control and Punishment) Ordinance" (TAR( one of the emergency measures. TADO was re-
enacted by Parliament into “The Terrorist and Dpsie Activities (Control and Punishment) Act, 200ADA)”
which went into force on DApril, 2002 with a validity of two years, which jgixed in 2004. Subsequently, it was
re-promulgated five times through Ordinances, dasting six months. The last re-promulgation wadv@rch

2006 which expired on 26 September 2006.

¥1OHCHR-Nepal Conflict Related Disappearances in Bardiya Distridbecember 2008, p 4.

%52Report of the Working Group on Enforced and Invdon Disappearances to the Human Rights Commission
(E/CN.4/2004/58).

%3Report of the Working Group on Enforced and InvtannDisappearances to the Human Rights Commission:
Mission to Nepa(E/CN.4/2005/65/Add.1), p 12

354See Chapter 7 -Torture p. 124; and OHCHR-Nepahflict Related Disappearances in Bardiya District
December 2008 and OHCHR-NepRleport of investigation into arbitrary detentidarture and disappearances
at Maharajgunj RNA barracks, Kathmandu, in 200308£2(May 2006), which describe the form of torture and
ill-treatment detainees were subject to duringrttetention in army barracks.

35 Available from http://www.nhrcnepal.org///publicati/doc/reports/Disapp-Status-Rep-2008-Nep.pdf, aeces
on 2010-06-20
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Cases involving actions tantamount to disappeasahgdhe Maoists often took place under
similar circumstances: individuals were taken awaying the day or at night from their
homes, places of work, or local markets by a grotgCPN (Maoist) cadres in civilian
clothes. In the majority of the cases OHCHR docueeinthere were witnesses to the
abduction. A group would approach the victim; onenore of the group was often a known
Maoist cadré® In many instances, alleged victims were first dilodded, then violently
beaten and then taken away with little or no exgtian.

OHCHR investigation of cases of abductions and eqinsnt disappearances indicate that,
depending on the nature of the case, abductionshanes been carried out by members of the
CPN (Maoist) political, district or area committeembers, the “People’s Government”, the
People’s Liberation Army or local milit?’ OHCHR’s previous investigations into
allegations of alleged disappearances by the CPHoi##) indicated that some of those
abducted and disappeared were subsequently killdid in suspicious circumstancgs.

6.4 CASE EXAMPLES

Since May 2005, OHCHR-Nepal received a large nundfetestimonies from individuals
across the country whose family members were allggdisappeared by the Security Forces
or by the CPN (Maoist). None of the cases have keéfitiently investigated by police and
not a single member of security forces or the CRIdqist) has been brought to justice for
these violations before a civilian court. OHCHR-ldkepepeatedly expressed grave concern
with the Government of Nepal and the CPN (Maois#idership about the ongoing failure to
properly investigate serious human rights violaticommitted during the conflict and to hold
persons accountable.

On 26 May 2006, OHCHR released a report on itsitfigl in relation to 49 alleged cases of
disappearance and torture linked to the RNA'Y" Hrigade at Maharajgunj Barracks
beginning in 2003 To date, the Nepal Army has not acknowledged ateyin the torture,
or disappearance of the 49 individuals as repdiie@HCHR nor taken any action against
personnel implicated either directly or through iohaf-command responsibility. On the
contrary, the Army has publicly denied respondipiind in fact promoted officers who were
in positions of responsibility when these violagailegedly occurretf?

On 19 December 2008, OHCHR released a report dindsgs in relation to alleged cases
of disappearance and torture in Bardiya distriog district with the highest number of
conflict-related disappearances. During the cortipitaof its report, OHCHR-Nepal received
information relating to more than 200 cases of kictafelated enforced disappearances linked
to both the Security Forces and the CPN (Maoisit), @nducted detailed investigations into
156 cases. There is substantial evidence thatdberiB/ Forces were responsible for the clear
majority of these cases, but as with the Mahargjglisappearances, Security Force
cooperation with investigations by OHCHR and otimstitutions has been poor. Further, as

38Eor example, see the pattern of abductions angésaances by the CPN-M in 2008 reporte®HCHR-
Nepal,Conflict Related Disappearances in Bardiya Distridecember 2008

37 OHCHR-NepalHuman Rights Abuses by the CPN-M: Summary of Concgepsember 2006, p 5.

¥8|pid; OHCHR-Nepal Conflict Related Disappearances in Bardiya Distribecember 2008.

3% OHCHR-Nepal Report of investigation into arbitrary detentidorture and disappearances at Maharajgunj
RNA barracks, Kathmandu, in 2003 — 2q®4ay 2006).

3801 particular, it is noted that in December 200@ Government promoted Major General Toran BahaihghS
to Lieutenant General of the Nepal Army. Kosh Rairkla, “Toran Promoted at LastRepublica(24 December
2009). Available from http://www.myrepublica.comffal/index.php?action=news_details&news_id=13198.
Further, in July 2011, the Nepal Army promoted Bdiga General Victor Ranat to Major Genei@¢eOHCHR
press release, “UN concerned over recent Govtsitens to appoint, pardon and promote alleged pexfoes of
human rights violations,” (10 November 2011) Avhiaat
http://nepal.ohchr.org/en/resources/Documents/Bndfiressreleases/Year%202011/November/2011_11 10 _
PR_Dhungel _pardpn_E.pdf
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OHCHR publicly stated in its report to the HumagiiRs Council in 2010, the leadership of
the CPN (Maoist) has failed to cooperate with thmioal investigations into human rights

abuses, including cases of abduction tantamourgnforced disappearance committed by
party cadreg®
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Diagram 6.3: Unresolved Disappearances, 1996-20@f, Alleged Perpetrator

The case examples from OHCHR's investigations idisappearances in Maharajgunj
barracks and Bardiya district listed below arestitative of trends or practices reported
throughout the country and documented in the TIRA.

Emblematic Case 6.3

Narrative: OHCHR investigations indicate that Jalandhar BastdlSindhuli (originall
Solukhumbu) district was arrested in Kathmandu rdurdr before September/Octo
2003 and illegally detained and severely torturgdAlmy personnel at the Bhairabn
Battalion barracks in Maharajgunj. Jalandhar Basoturrent whereabouts have
been clarified.

The Nepal Army Task Force writes in its 2006 regbst according to police recor
Jalandhar Bastola died on 15 August 2004 when sspre cooker bomb he was plan
in the Thumka area of Bidur Municipality, Nuwakasttlict suddenly exploded.

OHCHR investigations indicate that the informatmontained in the RNA Task Fo
report regarding the death of Jalandhar Bastolaisaccurate. Multiple sources aff
that Jalandhar Bastola was not one of the two pegjled in the 15 August 20
explosion in Nuwakot. Therefore, the clarificaticontained in the RNA Task Fo
report is not considered to be sufficient by OHCHIRd the whereabouts of Jalan
Bastola remain unknown.

381 Report of the United Nations High Commissioner forrtdn Rights on the human rights situation and the
activities of her office, including technical coogigon, in Nepal(A/HRC/13/73), p 8.
382Ref. No. 2003-00-00 - incident — Kathmandiakal Nepal Supreme Court (2007) (see footnote 340).
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Information published since June 2006 which conf®HCHR’s investigations into th
ongoing disappearance of Jalandhar Bastola isablaiin public reports and stateme
issued by multiple organizations.

Analysis:In addition to the issues outlined above, closesssent of the accuracy a
integrity of documents maintained by all branchéshe Security Forces during th
conflict, including the police, must remain a highority for any investigation. Th
Supreme Court’s June 2007 decision notes thatretipe of keeping detainees in illeg
detention inad hoc detention centres such as army barracks, combividd poor
documentation by Security Forces of detainees ineddstody, are contributing factors
the commission of enforced disappearances:

Regardless of the gravity of the detainee’s offeiice treatment of the
detainees must be humane and meet established highenstandards. The
physical conditions of the centres where detairfe®@&e been kept and the
abhorrent quality of treatment to which they werg@a@sed, evidence the
dismal attitude of the concerned offices towardtaidees. As detainees
were subjected to degrading treatment in inadequietention centres, the
risk of their loss of life and the deterioration thieir physical and mental
health remained quite high. As a result, the ségwgencies’ violations of
the detainees’ human rights were incentives foseh&gencies to disappear
the detainees. Furthermore, given the lack of rédareping or other forms
of information dissemination, a policy of disapgegrindividuals is easy to
implement and likely to occur.

The alleged incidents of disappearance includedthe TJRA indicaate a hig
correspondence between the holding of detainedkegal detention, on one hand, a
torture and enforced disappearance on the otheshduld be a high priority for
transitional justice mechanism, or another comgsgtethcial authority, to clarify the fat
or whereabouts of victims of outstanding disappssgacases and to hold perpetrators
all disappearances accountable, regardless of ethetmot the case has been clarified
is further important to investigate the factorsttbantribute to or otherwise enable t
practice of enforced disappearance in Nepal, imctidhose outlined in the Suprem
Court decision above.

Emblematic Case 6.%3

Narrative: OHCHR investigations indicate that Hira Bahadur Rokf Nuwakot district
was disappeared on two distinct occasions. In ioglgtto the second instanc
information shows he was arrested on 6 Decembe® RORlathmandu, illegally detaine
and severely tortured by army personnel at the rBhaath Battalion barracks
Maharajgunj. Hira Bahadur Rokka’s current where@bbave not been clarified.

The Royal Nepal Army Task Force writes in its 2066ort that it received informatio
that “Hira Bahadur Rokaya” [sic] of Nuwakot waseased from the District Polic
Office, Nuwakot on 5 July 2003, and that the Ndpalice had been in contact with t
WGEID regarding the relea:

%63Ref. No. 2003-12-06 — incident — Kathmandu — 12T84CHR-N letter to the Prime Minister of Nepal, 26yJu
2009, Ref no; 458/2009, Available from
http://nepal.ohchr.org/en/resources/Documents/Bhfgressreleases/Year%202009/September2009/LatteThT
e_PM_E.pdfDhakal,Nepal Supreme Court (2007) (see footnote 340); OHCId& et provided with an official
copy of the Nepal Army Task Force report.
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OHCHR investigations indicate that the informatimontained in the RNA Task Forc
report is not relevant to the 6 December 2003 gisamance of Mr. Hira Bahadur Rokk
of Nuwakot district, which remains unresolved. Tdarification contained in the 200
RNA Task Force report is not deemed sufficient BYyGBIR. The whereabouts of Hir
Bahadur Rokka remain unknown.

Information published since June 2006, which carrates OHCHR'’s investigations int
the ongoing disappearance of Mr. Rokka, is avaslabl public reports and stateme
issued by multiple organizations.

Analysis: This case reflects an individual who was subjectricenforced disappearanc
on multiple occasions. Despite the involvement oGBD in relation to the first
disappearance, the individual was subsequentlypdésred on a second occasion and
whereabouts remain unknown. Information concerting case that was included in
report by a Nepal Army Task Force following OHCHRMay 2006 report on
disappearance and torture in Maharajgunj was nlevaaet to the second enforce
disappearance. It is noteworthy that the secondpgisarance was documented a
corroborated by multiple independent sources. ThpaNArmy denied to OHCHR an
other organizations the allegation that the victwas detained in the Bhairabna
Battalion barracks in or around December 2006. Sapreme Court’'s 1 June 200
decision offers a clear assessment of the NepalyArmesponse to allegations ¢
disappearance and torture at Maharajgunj and btreacks:

On the basis of the ... reports and statements gibyerthe individuals
detained at the Bhairab Nath Battalion, it is noaybnd dispute that a large
number of detainees were held captive there.... Ihstitution is being used
for different purposes other than its original poge of establishment, the
officials and institutions should be held accoutgalfor any adverse
outcomes. In this context, it is the responsibibfy the Nepal Army to
respond to all allegations. Yet instead, the Nepahy defended itself by
systematically denying all of the facts submittgdhe petitioners. Given the
facts claimed in the petitions, which have beematmrated by statements of
detainees and other eyewitnesses, the respongifolitthese human rights
violations clearly lies with the Army, and ultimgt¢he Government

The Nepal Army's refusal to provide complete ancuaate information regarding
detainees held at army barracks during the conflietso reflected in a letter sent by t
OHCHR-Nepal Representative to the Prime Minister2énJuly 2009. The letter note
that cooperation by the Nepal Army with OHCHR inigstions into the Maharajgun
disappearances was poor, and the Army provided

OHCHR with incomplete and misleading informatiogaeling detainees
during OHCHR’s 2005 and 2006 investigations inte tlisappearances at
Maharajgunj barracks. For example, the officialtéisof former detainees
which Major Bibek Bista of Bhairabnath Battalionopided OHCHR on 30
March 2006 did not include the names of Nirmala mlaxi, Renuka Ale
Magar and Rup Narayan Shrestha, all of whom theaN&pmy Task Force
report acknowledged had been detained by the Bbhaath Battalion.

The RNA Task Force report offers clear evidence ithis in possession of additional
documentation regarding conflict-era detainees heélthe Maharajgunj barracks. The
scrutiny of all relevant documentation in possessid the Nepal Army and other
Government institutions should be a high priordy &ny investigation.
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Emblematic Case 6.%*

Narrative: Khadga Bahadur Gharti Magar was arrested withoutaméfrom his home i
Kusunti, Lalitpur on the night of 22 September 2003 taken to the Bhairabn
Battalion barracks in Maharajgunj by Army personfdlere, he was reportedly sever
tortured and endured mistreatment over a pericgixaionths. Mr. Gharti Magar died
Army custody at Birendra Military Hospital, Chhauon 1 March 2004 while being
treated for a medical condition apparently unrelatehis torture and ill-treatment.

With regard to Khadga Bahadur Gharti Magar, theallédgmy Task Force writes in i
2006 report that he was arrested from his homeusukiti, Lalitpur on the night of 2
September 2003, that he became ill while in theodysof the Bhairabnath Battalion
Maharajgunj, and that he died in Birendra HospitaChhauni on 1 March 2004. T

Nepal Army Task Force further writes that accordinghe post-mortem and a report
the Department of Forensic Medicine, Kathmandu psyoCentre, the cause of de
was hypertensive heart disease.

Analysis:In addition to the issues outlined above, the alfedeath of a detainee in t
custody of either the Security Forces or the CPNdigt) is documented in multip
cases in the TIRA. Though Nepal has not ratifiedGED, it is relevant to recall th
under its rubric, the death of the disappearedopensay be considered an aggrava
circumstance when determining appropriate punistnfi@npersons implicated in t
commission of an enforced disappearance.

Emblematic Case 6.%°

Narrative: Krishna Prasad Adhikari was a 26-year-old soleiéh the Royal Nepales
Army of Deudakala Village Development Committee @DBardiya district. He wa
allegedly abducted by the CPN-M on 18 July 2004 leviie was home on leav
According to OHCHR’s information, he was playingr&a at Laxmana chowk in h
home VDC, when a group of around ten Maoists adri@indfolded him and tied h
hands behind his back before they took him awathédirection of the forested ar
north of the chowk. His family has not seen hinteinn July 2008, the CPN-M distri
leadership acknowledged to OHCHR that Mr. Adhikeas killed by the CPN-M but h
yet to provide information on the whereabouts efliody.

Analysis: This alleged abduction of an off-duty Security Fonmember by the CP
(Maoist) is indicative of a practice documentedniltiple cases recorded in the TIRA
abduction tantamount to enforced disappearanceothf tivilians and members of t
Security Forces. The CPN (Maoist)’s failure to cepe fully into the investigations
disappearances in Bardiya district, as noted aband, their failure to cooperate fu
with investigations into other alleged incidentsmroitted during the conflict, shou
emair a high priority for any investigatic

364Ref. No. 2003-12-03 - incident — Lalitpur; CED awidl.2 (b) (see footnote 317).
3%5Ref. No. 2004-07-18 — incident - Bardiya — 1215b.
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Emblematic Case 6.%°

Narrative: [Name Withheld], then 14 years old, was arrest@dmedly without warran
by the Nepal Army from a relative’s home in Kathrdaron the night of 15 Novemb
2003. Ms. [withheld] was taken to the Bhairabnattit&8ion barracks in Maharajgu
where she was interrogated and tortured by NepalyApersonnel. She was allege
illegally detained at Maharajgunj barracks fromNd&/ember 2003 until her release o
June 2004.

With regard to a female under the age of 16 withfdmily name similar to that of th
victim, the RNA Task Force writes in its 2006 repibiat it learned through questioni
during the course of its investigation that [namehkeld], a 14-year old girl fro
Lalitpur district, had been arrested and detaingdthe Bhairabnath Battalion “E
Company on 15 November 2003. The RNA Task Force wlsgtes that the arm
Psychological Operations Division broadcast anriev with Ms. [name withheld] o
Nepal Television on 28 June 2004 and that she bad handed over to her family in t
presence of ICRC representatives.

OHCHR is concerned to note that though the RNA Tramice report acknowledges t
[name withheld] was arrested by the Bhairabnathtalah “E” Company on 1
November 2003, Ms. [withheld]'s name does not appegwhere in the official lists o
former detainees given to OHCHR by a BhairabnatttaBan officer on 30 March 2006

Although the RNA did eventually release [name wétish, OHCHR has emphasized t
this does not in any way absolve the Army of resjality for her alleged illega
detention, torture, and ill-treatment during thevese months she was allege
disappeared at the Maharajgunj barracks.

Analysis:In This case reflects a disappearance victim whe ev@ntually released to h
family and whose case has been clarified. Themietias a minor at the time she w
allegedly disappeared and, although Nepal has motmtly ratified the Internation
Convention for the Protection of All Persons fronnf&ced Disappearance, t
Convention would require a competent tribunal tonstder as an aggravati
circumstance the fact that the disappeared persgsravminor.

3¢ OHCHR source confidential Ref. No 1215c; CED, artit (b) (see footnote 317). “Without prejudice they
criminal procedures, aggravating circumstancepaiticular in the event of the death of the disappe person or
the commission of an enforced disappearance irectgh pregnant women, minors, persons with digaslor
other particularly vulnerable persons.”
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CHAPTER 7 - TORTURE

Including Mutilation and Other Forms of Ill-Treatment

7.1 OVERVIEW

No one shall be subjected to torture or to cruelhuman or degrading
treatment or punishmeft’

The prohibition of torture is one of the clearestl atrongest norms in international 11t
has attained the status pfs cogenswhich means that it is a fundamental principle of
international law which is accepted by the inteoval community of states as a norm from
which no derogation is ever permittetf. Indeed, torture is so thoroughly and universally
condemned under international law that, as withogele and crimes against humanity, any
court in the world can prosecute torture and, ifnfd guilty, punish a perpetrator for acts of
torture committed wherever they occurf&d.

Nepal has ratified and is a party to at least foeaties, in addition to the Universal
Declaration of Human Rights, which expressly praHidrture: the Geneva Conventions, the
Convention against Torture and Other Cruel, InhunraDegrading Treatment or Punishment
(CAT), the International Covenant on Civil and Boél Rights (ICCPR), and the Convention
on the Rights of the Child (CRC). The 1990 constituof Nepal also prohibited torture, as
does the current, interim constitution.

However, torture is not a criminal offence undempdle domestic law’! Nepal's National
Code of 1962 (and its antecedent, ihaluki Ain) does contain a prohibition on ‘mutilation’
which carries a maximum eight-year sentence. Togesk offenses are physical assault (two-
year maximum sentence) and “batterkutpit) for which the perpetrator might be given up

367 Universal Declaration of Human Rights, article 5.

368 Anthony Cullen, “Defining Torture in Internationiahw: A Critique of the Concept Employed by the Eurpe
Court of Human Rights'California Western International Law Journalol. 34, (2008)See also Report of the
Special Rapporteur on torture and other cruel, imtauin or degrading treatment or punishment
(A/THRC/13/39/Add.5): “The absolute nature of the pbition of torture means that the right to persansgrity
and dignity — the freedom from torture — cannobtléanced against any other right or concern. Ak, sthe
prohibition of torture goes further than the prditat of the right to life which may be balanced¢lsas in the case
of the lawful killing of a hostage taker in orderrescue his hostages. Torture must not be balagaadst
national security interests or even the proteatibother human rights. No limitations are permittedthe
prohibition of torture.”

9 This status is known §gs cogenr “peremptory norm.” The proscribing of torture aperemptory norm of
international law is confirmed by the judgementhaf ICTY inFurundZija “[T]he prohibition of torture laid
down in human rights treaties enshrines an absdlyhié& which can never be derogated from, not émgime of
emergency . . . . [T]he prohibition on torture ipeaemptory norm gus cogens.” Prosecutor v. Furundzija
ICTY, Trial Chamber, no. IT-95-17/1, 10 December 19%&a 144. It is also recognized by the Committee
Against Torture (CAT) itself in it6&eneral Comment No. 2 of the Committee Against Tartarplementation of
article 2 by States partig€AT/C/GC/2): “Since the adoption of the Conventioaiagt Torture, the absolute and
non-derogable character of this prohibition hasobeeaccepted as a matter of customary internatianalThe
provisions of article 2 reinforce this perempt@ug cogensiorm against torture and constitute the foundation
the Committee’s authority to implement effective meaf prevention . . .”

370 Refer to the discussion of Universal JurisdictioiChapter 4 — Applicable International Law sectioh.1 p.

65.

371 Although the Torture Compensation Act of 1996 dat ariminalize torture directly, section 7 providies
departmental action against the perpetrator. Thenparovision of this Act was article 14 (4) oktlonstitution
of the Kingdom of Nepal (1990), which statetitd’ person who is detained during investigation ortfa@ or for
any other reason shall be subjected to physicalantal torture, nor shall be given any cruel, intamor
degrading treatment. Any person so treated shattdrapensated in a manner as determined by. lelaing these
provisions, Nepali courts have, in practice, beealidg torture as a criminal act. This has beembietin the
District Courts, where case are initiated, whichehanterpreted the provisions of the Torture Comptmsaict in
the light of the former Constitution and articlefatoe CAT.
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to one year in prisofi? This gap may go some way to explaining why, desgieir universal
condemnation, torture, mutilation, and other safscruel and inhumane and degrading
treatment were perpetrated during the conflict & extensively so, according to available
data. According to an official from Centre for Viios of Torture (CVICT), the leading Nepali
NGO for torture and trauma counselling and rehiaitin, more than 30,000 individuals
experienced some form of torture, ill-treatmentfrauma during the confli¢f® Both parties
to the conflict are allegedly implicated.

Violations of both IHRL and IHL covered in this gitar fall into four broad categories:
torture, mutilation, other forms of ill-treatmend arbitrary detention. Included under “other
forms of ill-treatment” are both “cruel treatmerdhd “outrages against personal dignity”
from Common Article 3 of the Geneva conventionswetl as the prohibitions of “cruel,
inhuman and degrading treatment” under internatibonenan rights law (IHRL). Altogether,
the TJRA recorded well over 2,500 cases of suagatl ill-treatment over the decade-long
insurgency’’*

Broadly speaking, the apparent motive of the Secorces in perpetrating acts of torture
and ill treatment would have been primarily to agtrinformation about the Maoists from

anyone who might have had something to reveal. mhathods were reportedly consistent
across the country and throughout the conflict. dRispindicate that the techniques generally
were intended to inflict pain in increasing measurever a prolonged period until the victim

divulged whatever information they were believedhtve. Instances of ill-treatment that

were intended simply to humiliate the victim welgoaecorded.

The Maoist alleged usage of torture and ill-treatmeas of a different nature, falling into

two general, and sometimes overlapping, patteriist, khe Maoists allegedly perpetrated
violence as a means of coercion, typically at alléevel. For example, violence was used
against Nepalis who refused to observe Bandhskésii who failed to make financial

contributions to the Maoists (often called “donasid irrespective of whether it was freely
given), or who were believed to have spoken ouinsg#he Maoists. As well as coercing the
victim, such action also would have a more genedycive effect by spreading fear among
the population that to oppose or be indiffererkaisphysical punishment.

The second general pattern of alleged maltreatrbgrihe Maoists concerned giving out
punishments. Whether through the “People’s Count” somply by decisions of local
commanders, Maoists allegedly regularly, and oftefently, punished persons deemed to
have “misbehaved” according to the Maoist codeghose targeted because of their active or
symbolic opposition to the Maoist movement. The tmogtable group of victims were
reportedly those that the Maoists suspected ofgbspies or ‘informants.” The TIJRA also
records cases of mutilation, instances of crugtinment and cases of inhuman or degrading
treatment, allegedly perpetrated on behalf of tlzoists.

372 Amnesty Internationalepal: Make Torture a Crimel March 2001, p. 4, Available from
http://www.amnesty.org/en/library/info/ASA31/00220en: “Under théMuluki Ain, victims of crimes such as
assault by police or others can directly file aecagainst the alleged perpetrator as a civil autté local court in
order for charges to be brought under the abovegioms.” Battery oiKutpit cannot amount to torture as defined
in Article 1 of the CAT as the crime requires tta perpetrator must not be a public officer or gening a

public duty. Under the terms of the Convention,fglepetrator of the torture must be a public offieiad
performing a public duty.

373 |Interview with Jamuna Poudyel, Centre for Victinigorture (CVICT) Program Director, 3 August 2010
(Notes on file with OHCHR). Nepal's National HumargRis Commission reported more than 12,000 cases of
torture (and arrest) in their 2003 report on thman rights in Nepal, covering a period of 1998-2@2:Nepal,
National Human Rights Commissidduman Rights in Nepal: a Status Report, 200BIRC, Kathmandu, 2003),
pp. 35-36. However it appears the Commission rgdiadarily on data from the CVICT rather than theirrow
cases.

374t is noted that there is a substantial differebesveen the figures from the CVICT and the figurasenl on the
data in the TIRA. This could be due to underrepgriihany allegations of torture, for a wide arrayedsons,

will not have been reported to the human right@pizations that were the primary sources for tHeALJ
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Available data suggests that some Maoist cadres dismissed from the party or reportedly
sentenced to labour camps in response to allegatibtorture from outside organizatiots.
Similarly, there are examples where certain SecuUfitrce personnel were punished via
internal disciplinary measures, including court tisf’® Yet it remains the case that, at the
time of writing this report, no one from either fyato the conflict has been sent to prison for
having perpetrated torture, mutilation, or ill-teent during the conflict’’

The Special Rapporteur on torture and other criluman or degrading treatment or
punishment has made several recommendations tol Map@sues within his mandate. In
March 2012, the Special Rapporteur followed up @commendations made in 2005, and
stressed that several had not been followed. licpéar, he emphasized the need to include a
definition of torture in the penal code, and endhet no persons convicted of torture will be
given amnesty or benefit from impunity. He alsotedathat the National Human Rights
Commission (NHRC) has not been able to carry owgstigations of torture, and encouraged
the Government to strengthen its capacity in tréaH®

Before turning to the discussion of the trends patterns that characterized this category of
violation during the conflict, the legal elemenpphcable to each party are set out. The IHRL
and International Humanitarian Law (IHL) legal megs governing torture, mutilation,
arbitrary detention and other ill-treatment aregédy congruent, although the differences
warrant attention and are examined in the followgagtion.

7.2 GOVERNING LEGAL FRAMEWORK

7.2.1 Torture

Torture committed during armed conflict is simudansly a human rights violation, a
humanitarian law violation, and an internationae.

a) International Human Rights Law
The CAT defines tortuf&’ as follows (emphasis added):

any act by which severe pain or suffering, whetitersical or mental,
is intentionally inflicted on a person for such pases as obtaining
from him or a third person information or a confiess punishing him
for an act he or a third person has committed orsisspected of
having committed, or intimidating or coercing himaothird person,

or for any reason based on discrimination of amydkiwhen such pain

378 For example, see discussion of accountabilitho$e involved in th&ladi bus bombing (Ref. No. 2005-06-06
- incident - Chitwan _0106, emblematic case 5.@%eiction 10.4.12 p. 199.

378 gee the Maina Sunuwar case below in Emblematie t&s

377 Nor has anyone been sent to prison for perpegyaiiy of the other prohibited acts in the Nepalil ciode,

such as assault, beating, or mutilation.

378 Human Rights CounciReport of the Special Rapporteur on torture andeptiruel, inhuman or degrading
treatment or punishment, Juan E. Méndez, Follovieuppe recommendations made by the Special Rapporte
visits to China, Denmark, Equatorial Guinea, Geordieece, Indonesia, Jamaica, Jordan, Kazakhstan,
Mongolia, Nepal, Nigeria, Paraguay, Papua New Guinba,Republic of Moldova, Spain, Sri Lanka, Togo,
Uruguay and Uzbekista®\/HRC/19/61/Add.3 (1 March 2012).

379 Neither the Universal Declaration of Human Rights the International Covenant on Civil and PolitiBadhts
define tortureSeeGeneral Comment No. 20 of the Human Rights CommReptaces general comment
7concerning prohibition of torture and cruel treant or punishment (Art. {)nternational Covenant on Civil and
Political Rights General Comment No. 20), para 4:éQovenant does not contain any definition of thecepts
covered by article 7, nor does the Committee camstchecessary to draw up a list of prohibitedsact.”
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or suffering is inflicted by or at the instigatiaf or with the consent
or acquiescence of a public official or other persacting in an
official capacity**

The severity of the pain necessary to qualify asite — as opposed to lesser types of ill-
treatment — has been the subject of debate for iy@aws. The question is how much pain, be
it physical or mental, the ill-treatment must cabséore it is ‘severe’ enough to be labelled
torture. For example, CAT jurisprudence has hedd Hevere beating can amount to torture.
The Committee has held that a victim had beennedtwhen she was beaten and received a
severe blow to the head, requiring two weeks ragoua addition to anxiety, loss of short
term memory, and psychiatric probleni&. Another victim of torture was hit repeatedly,
dragged up a flight of stairs, sprayed with tea, gand given severe spinal injuries, for which
doctors recommended back surg&AEven where it is unclear exactly what the ill treant
entailed, it can qualify as torture if the consewes are sufficiently severe. Hanafi v.
Algeria, the victim eventually died from injuries sustainehile he was in custody. He was
only able to report that he had been beaten, euCtmmittee judged that this was a violation
of Article 1.°* It is important to note that in all of these caghbe victims were subjected to
torture for one of the reasons described in the @éfnition.

However, beating is not always classified as tertifrit is not sufficiently severe. A victim
who was kicked, beaten, strangled and threaten#d veing shot was judged not to have
experienced ‘severe pain and suffering’ to amoaribiture®* Therefore, each case must be
considered individually.

Article 7 of the ICCPR also prohibits torture, a®lwas cruel, inhuman or degrading
treatment or punishmeft Despite the fact that all of these provisions lated under the
same Article, and therefore actions need not b&sifiad strictly as torture to be violations of
the Covenant, the Human Rights Committee “considexgpropriate to identify treatment as
torture if the facts so warrant® In this determination, the Committee is guided thg
definition in Article 1 of the CAT®” The Committee has found that keeping a victim in
incommunicado confinement, while bound with han&icéiér many months, subjecting him
repeatedly to beatings, rubbing him with ice blgcgeking him in sensitive areas with
needles, and threatening or telling him that held/be killed constituted tortur& Another
victim of torture, as determined by the Human RsgBobmmittee, was subjected to electric
shocks, beaten, given the sensation of suffocatindrowning, hung by his hands from the
ceilinogégthreatened to be attacked by dogs, injeatith drugs, deprived of sleep, and anally
raped:

380 CAT article 1. Although the ICCPR makes no suchregfee, the addition of the “public official” elentdn
the CAT definition is in line with traditional humaights doctrine that places its obligations uptates, as
opposed to private individuals or organizationssTnus on government sets the human rights definitpart
from its IHL counterpart — the latter of which im8ling on both parties to an armed conflict regesdlof any
“governmental” or “public official” involvement. Jisprudence at ICTY, for example, has made cledrlHia
does not require torture to be perpetrated by digafficial. Kunarac et al. ICTY, Appeals Chamber, (2002) para
148 (see footnote 154); affirmedliimaj, ICTY Trial chamber (2005), para 240 (see footnot@)1Bote as well
that the definition of torture “does not includérpar suffering arising only from, inherent in orcidental to
lawful sanctions.”
%1 Saadia Ali v. TunisiaCAT Communication no. 291/2006, 21 November 2008 6 and 15.4.
382 pli Ben Salem v. Tunisi@§@AT Communication no. 269/2005, 7 November 2007apar3, 2.4 and 16.4.
%3 Hanafi v. Algeri,CAT Communication no. 341/2008, 3 June 2011, p&a 9.
384 Keremedchiev v. Bulgari§AT Communication 257/2004, 11 November 2008, p&&sand 9.3.
385 |CCPR, article 7 (see footnote 164)
z:‘;Giri v. Nepal,Human Rights Committee 1761/2008, 24 March 2011, p&ra

Ibid.
388 |bid, paras 2.4, 2.5 and 7.9.
%9 Hagog v. LibyaHuman Rights Committee 1755/2008, 17 March 2012 spaand 8.6.
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b) International Criminal Law

The Rome Statute of the International Criminal €glEC) defines in straightforward terms
the elements comprising torture (emphasis added):

* The perpetrator_inflicted severe physical or mergaln or suffering upon one or
more persons.
e The perpetrator inflicted the pain or suffering frch purposes as:
a. obtaining information or a confession;
b. punishment;
c. intimidation or coercion; or
d. for any reason based on discrimination of any Kifid.

As in IHRL, the severity of the pain necessarydastitute torture must be determined by the
court. However, certain acts have been found tetdorte tortureper se At the International
Criminal Tribunal for the Former Yugoslavia (ICTYhe Court inrkvacka observed,

The UN Special Rapporteur on Torture, human rightslies, and legal
scholars have listed several acts that are considesevere enougber seto
constitute torture . . . Beating, sexual violenpmlonged denial of sleep,
food, hygiene, and medical assistance, as welhsats to torture, rape, or
kill relatives were among the acts most commonlytimeed as torturé”*

The ICTY also classified prolonged isolation, swashin extended solitary confinement as
torture per se*? All these acts constitute torture under IHL irresfive of any subjectively

experienced pain of the victim.

In other circumstances, determining whether theesigvthreshold has been met requires
some form of measuring what are ultimately subyetyi perceived phenomena. Only an
examination of the impact of the mistreatment om tictim will reveal whether the pain
caused was sufficiently severe to be labelled teffli Courts recognize the difficulty of such
a subjective evaluation, and international tribar@ve so far not articulated a more precise
definition of the threshofd* other than to note that the evaluation must be emby
considering the totality of the circumstancesklrocka,

A precise threshold for determining what degresudfering is sufficient to
meet the definition of torture has not been deliegaln assessing the
seriousness of any mistreatment, the Trial Chanmbest first consider the
objective severity of the harm inflicted. Subjextwriteria, such as the
physical or mental effect of the treatment uponghsicular victim and, in

390 Rome Statute, article 8 (2) (c) (i)-4 “ElementsOsfme” (see footnote 145).

391 prosecutor v. Kvweka, et al, ICTY, Trial Chamber, no. IT-98-30/1, 2 November 20para 144, (citing UN
Doc A/56/156, 3 July 2001, para 8).

392 OHCHR, “International Legal Standards for the Prioecof Persons Deprived of Their Liberty” Human
Rights in the Administration of Justice: A Manuallduman Rights for Judges, Prosecutors and Lawyers
Professional Training Series no.9 (United Nati@®$)3) chap. 8, sect. 4.6, p. 355 Available from
www?2.ohchr.org/english/about/publications/docs/CHART 8.pdf.

393 Chris IngelseThe U.N. Committee Against Torture: An Assessifiéret Hague, Kluwer Law International,
2001).

394 With the notable exception of a ruling by the Ehean Court of Human Rights from 1978 Republic of
Ireland v. The United Kingdonthe Court adopted a “very serious and cruel safjéthreshold of pain in holding
that the cumulative effects of hooding detaineebjexting them to constant and intense ‘white’ apseep
deprivation, giving them insufficient food and d¢jrand making them stand for extended periodspaia-
inducing posture, was inhuman treatment, but ingmaly didnotrise to tortureRepublic of Ireland v. The United
Kingdom European Court of Human Rights, App. No. 531027Eur. H.R. Rep. 25, 1978, para 167. The court
found these techniques not to deliver the interdifyain required under a “very serious and cruéfesing”
threshold.
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some cases, factors such as the victim’s age osestate of health will also
be relevant. 3%®

It is clear that in examining whether torture hasuwred, both subjective and objective
elements are to be considered, and that condumhéninstance and with one victim might
amount to torture whereas similar conduct with fledgnt victim might be a lesser form of
ill-treatment, or may fall outside the prohibitientirely.

To date, international tribunals and human righagiés have found the following acts to
constitute torture: kicking, beating, hittingfalangg” (beating on the soles of the feet),
flogging, shaking violently, inflicting electric sloks, burning, extracting finger or toe nails
and/or teeth or dumping acid on the victim. Sulijgcthe victim to “water treatment®
extended hanging from hand and/or leg chains, ttheinib press®’ deprivation of
food/water/sleep, suffocation/asphyxiation, deofainedicine, prolonged denial of sufficient
hygiene, forcing one to stand for great lengthtmé, and prolonged solitary confinemérit,
and rap&” have also been held to constitute torture. Meotalire has been found where the
perpetrator threatens the victim with death or $at@s an execution, while having the means
to carry it out® It is important to note that while each of theséams may have been found
to be torture in the past, it does not necesséoilpw that every action of this nature will
amount to torture. The severity and other circuntsta must be considered.

7.2.2Mutilation

Mutilation is specifically prohibited in Common Aalte 3(1)(a) of the Geneva Conventions as
well as being a specific offence in the Rome Sedftitts elements are as follows:

» The perpetrator mutilated a persd,in particular by
0 permanently disfiguring, or;
0 permanently disabling, or;
0 removing an organ or appendage.

3% Kvocka, ICTY Trial Chamber (2001), para 143 (see footnote) 36iting Celebiti Case ICTY, Trial Chamber,
(1998) para 469).

%9 Covering the victim’s face with a cloth and pourimgter over it, or simply dunking the victims headvater,
in order to provoke the sensation of drowning.

397 Also known as a ‘thumb screw,’ the thumb presstigol much like a nutcracker or a vice that sqesebe
victim’'s thumb or fingers. Pressure can be incréagahe whim of the perpetrator until the digiessentially
crushed.

3% Hagog v. LibyaHuman Rights Committee 1755/2008, 17 March 2012 sp2ukand 8.6See also
Communications of the Human Rights Commitfdeteba v. Zairg124/1982) Miango Muiyo v. Zaire
(194/1985)anana v. Zairg366/1989)Grille Motta (11/1977) L opez Burgo$52/1979) Send¢ (63/1979) Angel
Estrella(74/1980) Arzuaga Gilboa147/1983) Cariboni (159/1983)Berberretche Acostél62/1983) and
Herrera Rubio v. Colombi§l61/1983)See alsd’rosecutor v. Dragan NikoljdCTY, Trial Chamber, no. IT-94-
2-S, Sentencing Judgement, 19 December 260@indzija ICTY Trial Chamber (1998) (see footnote 369);
Prosecutor v. AkayesICTR, Trial Chamber, no. ICTR-96-4-T, Judgment, 2tSeer 1998Aydin v. Turkey
European Court of Human Rights, App. no. 57/1996&6%/25 September 1993¢elouni v. FranceEuropean
Court of Human Rights, App. no. 25803/94, 28 Julyal99

3% Kunarac et al.ICTY, Trial Chamber, ( 2001) para 656 (see footridi4)

400 Human Rights Committe&eneral Comment 2@ara 5Maritza Urrutia Case Inter-American Court of
Human Rights, (Ser. C) No. 103, 27 November 2003 pa(c).See alsarorture Abolition and Survivors Support
Coalition InternationalTASSC'’s Definitiorf2006) Available from www.tassc.org/index.php?sn€d&ining
mental torture to include death threats). IHL aksfers to “mental torture” and contains prohibisagainst
threats of torture or other cruel treatment.

401 Rome Statute, article 8 (2) (c) (i) “Violence tfeland person, in particular murder of all kindsititation,
cruel treatment and torture”. (see footnote 145)

402 ynlike “Outrages upon personal dignity” below ($eetnote 419) the term “person” here implies #nliy
person, or at least a person who was living wiiéerhutilation was committed. Concerning mutilatidnhe
deceased, it is prohibited both by the mentionethipition on “Outrages,” as well as customary IFee
International Committee of Red Cro€ystomary International Humanitarian Lawle 113 (see footnote 129)
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e The person was protected under the Geneva Conwenfi@. was a civilian ohors
de combat

« The act was neither justified by the medical, depntahospital treatment of the
person or persons concerned nor carried out in quEtson’s or persons’ interests.

Mutilation implies a physical aspect, meaning thantal or psychological harm are not
prosecuted as mutilation. To meet the definitiom mhutilation need not result in permanent
damage, although it usually does. As with similames, ‘attempts’ to mutilate a victim that

are unsuccessful (inchoate) are prosecutable.

The Special Court for Sierra Leone has found antjmmtaf limbs and carving initials into a
victim's flesh to be examples of mutilatié¥i. The International Criminal Tribunal for
Rwanda (ICTR) found that cutting off a woman’s Istemet the elements of the crime, and in
so doing, sentenced the perpetrator to life inop8’ Other cases include permanently
disabling the reproductive capacity of a man (pigrgenitalsf’® and cutting off an edf®

In human rights instruments, mutilation is not sepely defined. Generally, acts that would
fit the IHL definition of mutilation set out abovewhen committed by a State actor — would
also meet the definition of torture or cruel, intarmor degrading treatment under IHRL.
Indeed the UN Human Rights Committee has describetilation as a form of torture on
several occasiorf§’

Examples of mutilation in the context of the walNapal are described later in this chapter.
7.2.3 Other Forms of lll-treatment

Other forms of ill-treatment described in this ctepgencompass cruel treatment and inhuman
and degrading treatment. The definitions and juadence with respect to each of these can
be inconsistent across human rights and judicisiitutions, so what appears below is a
distillation of the primary approaches to each.u@rtreatment,” for example, is generally
treated as a violation similar to torture, but éstssof acts that do not amount to torture either
because they are missing the “purposive” eledfénty because the intensity of pain is
something less than that required for torflife.

403 prosecutor v Sesagt. al.(RUF Case)Special Court for Sierra Leone, no. SCSL-04-15ttigément, 2
March 2009.

404 prosecutor v. MusemaCTR, Trial Chamber, no. ICTR-96-13-T, Judgment aadt&nce, 27 January 2000,
para 828. The mutilation therein was conductedasisgf a crime against humanity.

405 prosecutor v. Nahimana, BarayagwiaadNgeze ICTR, Trial Chamber, no. ICTR-99-52-T, Judgment and
Sentence, 3 December 2003, para 812.

408 prosecutor v. Haradijagt al, ICTY, Trial Chamber, no. IT-04-84-T, Judgemen&®il 2008, para 72.

407 5ee, e.gConcluding Observations of the Committee on thetRighthe Child: Sierra Leone
(CRC/C/15/Add.116), para 44, the language of whichuohes “amputations and mutilations” committed agains
children as violations of the ICCPR, article 12 (ke®note 164). A frequent example of mutilatiorttie IHRL
context is that of female genital mutilation. Is@lhas been described by the HRC as a violationobilgtion on
torture and other ill-treatment. SE€encluding comments of the Committee on the Elinginaif Discrimination
against Women: Camerog¢@EDAW/C/CMR/CO/3), para 29.

408 Rome Statute of the International Criminal Couricket8 (2) (c) (i)-3 “Elements of Crimes” (see foota
145).See alsd’elebiéi Case: Prosecutor v. Mucic et alCTY, Trial Chamber, no. IT-96-21-T, 16 November
1998, para 424: “Trial Chamber finds that crueltireant constitutes an intentional act or omission,which
causes serious mental or physical suffering orynu constitutes a serious attack on human dignity'reatment
that does not meet the purposive requirement foffence of torture in common article 3, conséitutruel
treatment” (emphasis adde®ge alsd’rosecutor v. KrnojeladCTY, Trial Chamber, no. IT-97-25-T, Judgement,
15 March 2001, para 209.

409 seeProsecutor v. Krsti, ICTY, Trial Chamber, no. IT-98-33-T, Judgement, 2 Asig2001, para 516 (citing
Celebki Case ICTY, Trial Chamber, (1998) para 552 (see footrfi)) “Cruel . . . treatment has been defined in
the jurisprudence of the Tribunal as ‘an intentlaet or omission, which, judged objectively...usas serious
mental or physical suffering or injury . . .”” (etmpsis added). The ICTY and the International Crim@alrt
diverged with respect to the necessary pain thtdski¢here the ICTY employed a definition of crueddtment
that required “serious pain” be inflicted by theegrator, the Rome Statute employs the same thrkakdhat of
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In fact, the violations addressed in this chaptparticularly with respect to torture and other
forms of ill-treatment — are to a degree locataislea hierarchy, in that the legal difference
between torture and the lesser categories of \deleasts in part on the level of severity of
the pain or suffering inflictet!® Generally speaking, other forms of ill-treatmeat rising to
torture have a lower threshold of pain or sufferinBut apart from this simple
characterization, courts, treaty bodies and schdiave been reticent to draw lines between
the various categories. What is clear is that tertequires severe pain and suffering inflicted
for a purpose, and other, lesser ill-treatmentiregilsomething less than ti1at.

Detainees are particularly vulnerable to cruelttresat and appear frequently in the case law
as its victims. Cruel treatment has been found &lpmor conditions such as overcrowding,
lack of hygiene, inadequate toilet facilities, irgdate food, water, and health care, etc.
affront a person’s dignit§’> Other detention-related behaviour, such as freqssrip
searche8!® or weak monitoring of psychologically impaired aieees'™ has also been found
to be cruel treatment. The CAT has determinedlibdl searches are contrary to Article 16
of the ConventioA™® Poor and/or inadequate detention conditions anilitfes are often a
feature in situations of conflict and available aets and testimony show that this was the

case in Nepal.

Incommunicado detention, where the detainee isedemicess to the outside world, including
family and friends, can also be cruel treatmentitifoccurs for an extended period.
Incommunicado detention also violates article 7ttaf ICCPR!*® The UN Human Rights
Committee has found that “prolonged incommunicadtewtion ... can in itself constitute a
form of cruel, inhuman or degrading treatment,” a@h in some circumstances constitute
torture?*’ Forced labour, a human rights violation in its orght, has also been found as a
factor in the cruel treatment of detainees, attleader certain conditiorf4®

torture, i.e., “severe pain.” Whether a measurdifference exists between serious and severe gathif so, how
to determine which acts belong in either categeripeyond the scope of this discussion.

40 CAT article 16 (making a distinction between toetand other forms of ill-treatment that do not antda
torture). This view is supported General Comment No. 2 of the Committee Against fartmplementation of
article 2 by States partig€AT/C/GC/2) which acknowledges a hierarchy betweetute and the remaining types
of treatment by observing, “[ijn comparison to twg, ill-treatment may differ in the severity ofipand suffering
.. .." Also, torture requires the act be committeda specific purpose — for example to obtaimafession or
punish the victim — whereas other forms of ill-treant have no such requirement.

41 jurisprudence from the ICTY supports the notiothascourt inkvocka ruled that “severe pain” is the
“distinguishing characteristic of torture that sié@part from similar offencesKvacka, ICTY Trial Chamber
(2001) para 142 (see footnote 391). Interpretimgihropean Convention on Human Rightdrgland v. United
Kingdom the court noted that the distinction betweenuterand degrading treatment “[D]erives principétym

a difference in the intensity of the suffering ictiéd.” Republic of Ireland v. The United KingdoBEyropean Court
of Human Rights (1978), para 167 (see footnote 394)

412 Report of the Special Rapporteur on torture andeottruel, inhuman or degrading treatment or punishin
Mission to TogdA/HRC/7/3/Add.5), para 85; Commission on Human RigEconomic and Social Council
Report of the Chairperson-Rapporteur of the Workargup on Arbitrary Detention, Leila Zerrougui; tiSpecial
Rapporteur on the independence of judges and lawleendro Despouy; the Special Rapporteur on teramd
other cruel, inhuman or degrading treatment or Eimment, Manfred Nowak; the Special Rapporteur ordfree
of religion or belief, Asma Jahangir; and the Spé&apporteur on the right of everyone to the emegt of the
highest attainable standard of physical and mehé&llth, Paul Hunt: Situation of Detainees at Guaat®o Bay
(E/CN.4/2006/120), para 87.

#13van der Ven v. The Netherlan@yropean Court of Human Righfpp. n0.50901/99, Judgement, 4 February
2003.

4% eenan v. The United KingdofBuropean Court of Human Rights, App. no. 27229J88gment, 3 April 2001
415 Concluding Observations of the Committee AgainstuFertrrance(CAT/C/FRA/CO/4-6), para 28

418 General Comment 2(HRI/GEN/1/Rev.9) para 11. See aBbarma v. NepaHuman Rights Committee
Communication 1469/2006, 28 October 2008, para. 7.2

417 El-Megreisi v. Libyan Arab Jamahiriy&luman Rights Committee, communication no. 440/1980iar

1994.

418 prosecutor v. Bladkj ICTY, Trial Chamber, no IT-95-14-T, Judgment, 3 Mag&00, paras 186, 713 and 716
(forcing detainees to dig trenches near the freesliamounts to cruel treatment).
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‘Outrages upon personal dignity’ and ‘inhuman amgrdding treatment’ do not generally

consist of physically violent acts, but rather nieyacts intended to humiliate and undermine
the dignity of the victim. Under the Rome Statufee crime of “outrages upon personal

dignity” is committed when the perpetrator has:

« Humiliated, degraded or otherwise violated the dtignf one or more persoftt’
* The severity of the humiliation, degradation oresthiolation was of such degree as
to be generally recognized as an outrage upon peisdignity.

As with the other violations above, both objectam subjective aspects are relevant in the
determination of the severity of the humiliatiomrexample, a sensitive victim may be more
grievously affected by certain degrading treatn@rttumiliation as compared to others. The
element pertaining to “general recognition” ensutbat treatment falling under this
prohibition is in some manner objectively humilmgtior degrading. For example, courts have
found that forcing a father and son to beat eabkraand forcing captives to perform sexual
acts on each other in front of other prisoners fifts inhuman treatmeft® Similarly,
forcing captive women to dance on a table or usieigiinees as trench or grave diggers has
been found to be degrading or humiliating treatm®&hiStunning captives with a cattle prod
and caijzging them to beg for mercy out of fear was pudged to be an affront to human
dignity.

7.3 ALLEGATIONS OF TORTURE

Nepal's leading human rights organizations, inalgdithe NHRC, recorded credible
allegations of torture during the conflict. Accardito available data, both parties allegedly
employed it routinely during interrogation and asnighment for perceived wrongs. The
methods and means of torture ranged widely and wetigout doubt effective in their
infliction of pain. Following a brief summary oféee methods and means, discussion turns to
a description of the patterns surrounding the fiserture. Each pattern is illustrated by one or
more emblematic cases.

7.3.1 Methods and Means

By far the most common method of inflicting painsmamanual, simply by kicking, hitting,

slapping, or punching the victim. According to reppvictims were frequently subjected to
unrestrained violence where their captor unleadileds to whatever part of the body was
accessible. Such blows were also inflicted withioas tools. Detainees described being
beaten with pipes, poles, and sticks made of wéaiti¢), polyurethane, and metal, or strips

of rubber, (for example, a windshield wiper), aifie butts**®

Knives were employed as instruments of torture,trygscally the traditional Nepali knife,
the khukuri which was used both for stabbing, cutting anddisfiguring victims. Although
less frequent, axes and mattdéksvere similarly used. More brutally, bombs and ioyised
explosive devices are reported to have been placedvictim’s mouth, placed beneath a
bound victim, or simply thrown at a victim. Othenplements employed in inflicting torture

419 For this crime, ‘persons’ can include dead perstiris understood that the victim need not perfipte aware
of the existence of the humiliation or degradatiother violation. This element takes into accaetgvant
aspects of the cultural background of the victim.

420 Celebiti Case,ICTY Trial Chamber (1998) para 1067, 1066 (see foietd08)

421 Kunarac et al.ICTY, Trial Chamber, (2001) para 772 (see footridi4); Prosecutor \Aleksovski|CTY, Trial
Chambeycase no. IT-95-14/1-T, 25 June 1999, para 229.

422 Celebiti Case,ICTY Trial Chamber (1998) para 1058 (see footn@@)4

42 There were also quite frequent reports of victirsg whipped with stinging nettles or the leaveghose
nettles being rubbed on sensitive body parts cgysiinful swelling. The plant is known locally &snu.

424 A mattock is similar to an axe or a pickaxe, bithvene end suitable for digging or hoeing.
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or mutilation were handsaws, hammer and nails, lesdihto the finger tips), spades/shovels,
and cigarettes, lighters and candles (for burniogmis).

Nearly all victims were blindfolded and handcuffiting their experience, many for months
at a time. The experience of disorientation anaexdbility when one is controlled in such a
manner is well-documenté® Once subdued, the techniques varied widely, froenwell-
known beating on the soles of the fetlgngd, to the lesser-knowibelana— rolling a
weighted pipe/bar/stick over body, legs or baclausing bone and muscle damage. There are
allegations that hands, limbs or fingers were bmoked that metal nails or needles were
forced under fingernails, or pounded into extressitiOther reports allege that victims were
made to stand in water for lengthy periods andhagg electric currents were passed through
the water.

‘Simulated drowning’ was also a frequently allegedhnique wherein the victim was hung
with their head lower than their body and their thoeither taped shut or their whole face
covered with a cloth. Water was then poured inrthese or over a wet towel that had been
placed on their fac&® This, and similar simulated drowning techniqued anffocation, has
been described as torture by various botfieSome victims were allegedly forced to carry
heavy loads for a great distance, or forced todstarthe sun, to stand with tires draped on
their shoulders, or buried in a hole up to thetkse

Cases in the TIRA also identify another methodl-tfeatment prevalent during the conflict:
suspending the victim in various positions (“stragg’) but usually upside down, either
within the confines of an interrogation room, oorfr a tree or pole outside. Most often that
was the precursor to some other form of torturél-dreatment such as beating the victim or
submitting them to electric shocks. Also identifi@dre two cases wherein victims allegedly
had acid thrown into their eyes, and at least @se evhere eyes were gouged GUVictims
were reportedly dragged with a rope in at leagid¢nase®”

7.3.2 Alleged Torture by Security Forces in the Gse of Investigating and Pursuing
Maoists

Information available allegedly implicates eactlit® three branches of the Security Forces in
instances of torture. Reports collected indicated the Security Forces generally employed
the methods giving rise to allegations of torturighwhe aim of extracting information from
victims, and, to a lesser extent, to inflict pummmt. Typical of this pattern are allegations of
torture that occurred in the aftermath of Maoisaekts on the Security Forces or a “feudal”
target and in the context of following up intellige lead$>°

Following a Maoist attack, the Security Forces wlomlove into the surrounding villages and
“sweep up” persons whom they presumably thought haeae been involved in the attack or
had information relating to those involved. Uporeat, the individuals would be brought to
the respective Security Forces base, barrack torstaand Security Forces members would
reportedly employ various techniques to coerce vlaim into divulging information.

425 g5ee, e.gPhysicians for Human Rightsiterrogations, Torture and Ill Treatment: LegalqRérements and
Health Consequencet4 May 2004, p. 6-7, Available from
physiciansforhnumanrights.org/library/documents/régag-medical-consequences-of.f8iée als@oncluding
Observations of the Committee Against Torture: Is(Aé52/44), para 257, describing “hooding” as cruel
treatment.

426 The TJRA records more than 20 such incidents.

42T Human Rights WatctQpen Letter to Attorney General Alberto Gonzatedpril 2006. Available from
www.hrw.org/en/news/2006/04/05/open-letter-attorgeneral-alberto-gonzalegee alsdConcluding
Observations of the Committee Against Torture: lIs(A¢52/44), para 257.

428 Ref. No. 2004-06-06-incident-Kalikot_5193

42 OHCHR source confidential Ref. Nos. 4872, 5788. Ref2004-02-15-incident-Bardiya_ 5224.

430 OHCHR source confidential.
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Detainees were asked about their activities, famitgd political connections and about the
names, activities, locations, and personal detaflothers, including Maoist structures,
operations, or the existence and location of wesmaches. The alleged torture during such
interrogation would continue until some kind ofdnhation or admission was extracted from
the victim. Reports indicate that if there was apstion that a particular victim had in fact
participated in the attack, Security Forces mayehiaflicted torture as a means of punishment
or retribution.

The most frequent method that the Security Foregeally used was beating the victim with
fists or sticks around the head and body and/dirkicor stamping on the victim. The level of
physical intensity varied from victim to victim, mging from small pin pricks to beating a
victim to death. In between were instances of satea drowning, cigarette burrfalanga
andbelanaand mock execution.

Reports include instances of Maoist supporters ladmb been arrested being seen later in the
company of Security Forces outside the barrackegedly being used to identify locals with
Maoist affiliations. These “informants” were at 8 subsequently killed by the Security
Forces after they were no longer of use, or, éaséd, risked the consequences suffered by
those labelled “informants” by the Maoiéts.

Women and children also suffered torture at thedhaof the various Security Forces. Many
reports recording instances of torture includetuterof a sexual natufé&

Emblematic Case 7.1%

Narrative OHCHR-Nepal recorded eight cases of torture & RNA barracks in
Khalanga, Pyuthan. These cases followed a simétieim.

The victims, all suspected of being Maoist cadresupporters, were arrested by t
RNA between 19 March 2004 and 28 December 2003ndividual interviews, they
reported having been blindfolded and handcuffednufieir arrest and then beat
kicked and hit with an assortment of fidisthis, belts, plastic pipes and rifle butts. T
maltreatment lasted between 30 minutes and a fewshand sometimes occurred
intervals over several days. Four of the detaimepsrted to have been subject to “wa
treatment” wherein water was poured over the naseé @outh and the detain
experienced the sensation of drowning. One of tigitedetainees reported bei
threatened to be buried alive and was placedriereh while dirt was poured over him.
Detainees were asked questions concerning Madisit&s in the area, asked to identi
other Maoists, and coerced into confessing to @in&everal of the detainees w
allegedly threatened with death if they did not ppmDeath threats are a violation of t
prohibition on psychological torture under the C

431 See Chapter 5 - Unlawful Killings p. 72

432 |ncidents of sexual violence are discussed in Gitapp. 158.

433 OHCHR source confidential Ref. Nos. 5209, 5195, 55984, 5108, 4954, 5021, 4959; OHCHR — Nefai
v. NepaJ Human Rights Committee Communication 1761/2008, @il 011 para 9.
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Analysis: Treatment that inflicts severe pain or suffering & prohibited purpose
torture. Some treatment, particularly beating, kigkand punching/hitting, has be
found by human rights bodies to constitute tortpeg se The accounts of the eig
detainees at Khalanga Barracks are consistent ity mespects. The individuals rep
similar types of beating and at similar intervalbey all reported being handcuffed
blindfolded, and the described nature of the datment was also consistent. Whethe
“water treatment” inflicted pain sufficient to rdathe severity threshold requires
examination of the impact on the victims themselwesduding factors such as their a
gender, sensitivities, medical condition and othetaken in totality. An inquiry into th
incident should examine these subjective factoraddition to the objective factors,
line with the “governing legal framework” set out $ection 7.2 above. If, as this Re
has concluded, that a reasonable basis existssfesuthat torture was committed,
investigation of this incident (and others) is ghtiory under international lawas is th
punishment of any person found guilty of torturel #me payment of compensation to
victims. The Human Rights Committee has stated ttiatstate party is obligated un
the ICCPR to provide the victim and his family witim effective remedy, but also
ensure a thorough and diligent investigation inte torture and ill-treatment, t
prosecution and punishment of those responsibld, san adequate compensation

Emblematic Case 7.2: Torture and death of Maina Sumwar***

Narrative RNA officers took 15-year-old Maina Sunuwar frdmer home in Kavr
District to the Birendra Peace Operations Trair@entre in Panchkhal on 17 Febru
2004. At the Training Centre, she was subjectetdrtare in the presence of seven R
officers and soldiers, including two captains. Atcliog to well-documented reports,

officers ordered that Maina Sunuwar’s head be sudpecein a large pot of water for o
minute, six or seven times. The soldiers then atigadministered electric shocks to

wet hands and feet four or five times. This alle¢mtiure continued for one-and-a-h
hours, after which she was detained in a buildinghe premises of the Training Cen
where she was left blindfolded and handcuffed. ipertedly later began vomiting
foaming at the mouth, and then died. In an appaaéntt to cover up the killing, th
army personnel involved took her body outside th@mound and shot it in the back
was buried nearh

434 Ref. No. 2004-02-17 - incident - Kavre_0259. Du¢h®tenacity of the victim’s mother in the pursafitruth
and justice, this is perhaps the most infamousrapdrted death during the conflict. Consequently . atailable
data from a number of credible sources is partiutietailed and compelling. OHCHRThe torture and death in
custody of Maina Sunuwar - Summary of Concéiiidecember 2006) Available from
http://nepal.ohchr.org/en/resources/Documents/Engkports/IR
/Year2006/2006_12_01_HCR%20_Maina%20Sunuwar_Epelfj Sunar v. District Police Office,
Kabhrepalanchok, Dhulikhel et &llepal Kanoon Patrika, Supreme Court, Case 2064/2001,49, Issue 6, at pp
738-749; Rome Statute, article 28(a) (see foothdfs). For a full description of the incident seevédacy Forum,
“Maina Sunuwar — Separating Fact from FictipA010.
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When confronted, the Army initially claimed that Ma Sunuwar had been shot in
attempted escape. However, upon the insistenceveira organizations, both domes
and international, a “Court of Inquiry Board” wasnwened in the spring of 200
followed by a Court Martial. Three men were eveliyuaonvicted of “employing
improper interrogation techniques” and “failing flow the standard procedures a
orders” with respect to disposal of Maina’'s bodjxeTmen were sentenced to the ti
they had served awaiting trial and ordered to pagyssranging from $330 - $675 to t
family. The family rejected the payments and attesddo re-initiate legal proceeding
but the District Police Office refused to registiee First Information Report. The fami
then approached the Supreme Court, which issuedaadamus order requiring a
investigation to be completed within 3 months. &elhg this order, the police institute
murder investigations in the Kabhrepalanchok DistCourt against the four arm
officials implicated in the case. The Nepali SupeeGourt also ordered the Army to h
over one of the suspects and cooperate with thidacivinvestigation, an order th
remains unfulfilled at the time of writing this rep.

Analysis Under international criminal law, individual crinal responsibility attaches t
those in a position of authority over the perpetrat when the former “knew or shou
have known” of the violations and they failed tkdappropriate action. The facts of t
Maina Sunuwar case appear to establish that tlmosHective command of the Birend
Peace Operations Training Centre, and those furtpethe chain of command, kne
about the allegations of torture and the death ainis! Sunuwar. The question is whet

the individual superiors — at each level of hiengre- undertook “all necessary a

reasonable measures within his or her power togmtear repress their commission or
submit the matter to the competent authoritiesiiwestigation and prosecution”. Th
materials in this case indicate that the army leddp submitted the case to

Commission of Inquiry Board after the fact, and saduently to a Court Martia
However, nothing in the materials suggests prevernr repressive actions that mig
have prevented the crimes in the first place.dhtliof the punishment the Court Marti
delivered, the narrow list of accused, and the emipsnt failure to cooperate with t

civilian justice investigations, it is unlikely ththese actions by Army leadership sati
international obliaatios under either IHL or IHRL

Maoists and their supporters were not the onlygalfevictims of torture. Several groups
operating during the conflict were philosophicaljgned to the Maoists to varying degrees,
such as the Dalit Liberation Front, the All-Nepatldnal Free Students Union, (ANNFSU),
the Nepal Trade Union Federation, and the All-Nép@men's Associatioff> Throughout
the conflict, people who were or were perceivethging sympathetic to the Maoist cause, or
those otherwise connected to Maoists (for exanglktives of Maoists), were also allegedly
targeted by Security Forces.

Reports show that others with no connection to Mmemists were also mistreated. For
example, the TIRA records 40 incidents where jdistsallegedly suffered maltreatment for
reporting unfavourably on the Security Foré8snd another nine incidefitswhere medical

personnel were reportedly tortured (beaten) oredilas punishment for having treated
Maoists™® Perhaps most at risk were teachers, students, hanthn rights defenders.

435 For a list of additional such organizations antities and an analysis of their operations, seeriattional
Crisis GroupNepal's Maoistsp. 11 (see footnote 28)

436 OHCHR source confidentifef. No. 4964.

43T OHCHR source confidential Ref. No. 2443.

438 This latter act would constitute a two-fold vidtat of international law. Article 10 of Addition&rotocol Il to
the Geneva Conventions provides that “persons edgageedical activities shall neither be compeliegerform
acts or to carry out work contrary to, nor be colegeto refrain from acts required by, the rulesvadical ethics
or other rules designed for the benefit of the wmthand sick, or this Protocol.” The rule has bezpart of the
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Fourteen Human Rights Defenders and 130 teachers mgportedly tortured by Security
Forces according to available data. In one notabke, a journalist and a Human Rights
Defender walking together in Manma were allegedtyously attacked by the RNA?

While the reported political affiliation of a viati was most often with the Communist Party
of Nepal (Maoist) (CPN (Maoist)), there are 24 saszorded in the TIRA where the victim
was reportedly affiliated to the Communist PartyN#pal (Unified Marxist Leninist) CPN
(UML).

7.3.3 Alleged Torture by Maoists as an InstrumeritRunishment or Coercion

As a party to the conflict, the CPN (Maoist) weejuired to respect the provisions of
Common Article 3 of the Geneva Conventions. Theples Liberation Army, political
cadres and all other members of the Maoist appavedue required under IHL to treat anyone
they took under control humanely. Once an individuas apprehended or otherwise
subdued, that person should not have been harmgsicplty or mentally. The prohibition
applied equally whether the victim was a civiliaram enemy combatahbrs de combat

a) Torture as an Instrument of Policing and ‘Pedpléustice’

Maoist party cadres would apparently frequentlyrappnd people who they suspected of
criminal activity**° Most of these alleged victims were ordinary cauils. However, members
of the Security Forces, such as police personmel, even Maoist cadres themselves, also
became victims of the police powers exercised gy @PN (Maoist). The primary targets
were those individuals the Maoists suspected afdspies or informants. In addition, victims
included those accused of thievery, murder, bigpolygamy, ‘immoral conduct,
corruption, making/selling/consuming alcohol, nestiing workers and smuggling timber.

There are cases where the alleged torture wasethdt rof a quasi-judicial procedufg,
wherein the suspect was tried in front of “the pegpand the sentence passed down was
some form of pain infliction sufficiently severe tmount to torture. Other times, the
punishment was impromptu; cadres would accost twiseed and simply carry out the
punishment on the sp8f A small number of cases included the Maoists himis police
officers who attempted to “interfere” with Maoisttavities, in particular policing.

In the cases recorded, beating was the most commethod of torture. No instances of
inflicting physical pain in methods other than witte hands, feet, rifle butts or sticks were
recorded. Instances of psychological torture weeomded wherein certain victims were
threatened with executidf®

Although available data suggests it was not widesghior especially common, there are cases
where Maoist cadres allegedly tortured memberdefSecurity Forces. Victims who were
members of the army, the police and Armed Policed-avere typically captured while on
home leave or in transit, especially later in tlaflict.*** The most frequent motive for
torture appears to have been to convince the vittineave the Security Forces, to punish

body of customary international humanitarian |18&e, e.g.United States Senate Committee on the Judiciary,
Human Rights and the Law Subcommittee, Statemerth&Record from Physicians for Human Rights “The
‘Material Support’ Bar: Denying Refuge to the Persed@” 19 September 2007.

439 Ref. No. 2006-02-13-incident-Kalidko_4934.

449 OHCHR source confidential Ref No 1861.

441 See section 9.3.5, The Maoist “Justice Systen?’83.

442 OHCHR source confidential Ref Nos 1885, 5396.

443 OHCHR source confidential Ref No 0003.

444 OHCHR source confidential Ref. No 1806.
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them for having joined in the first place, or asibaition for any anti-Maoist actions they may
have undertaken.

Emblematic Case 7.3

Narrative A group of eight to nine armed, camouflaged Misoksoke the legs of a
year old man in Parbat District. Reportedly, theolts accused him of being close to
District Development Committee President, of finahcembezzlement of loca
committees’ funds, and of having persuaded eightida to surrender. The man w
taken to Gandaki Hospital in Pokhara with a combinacture in both his legs.

Analysis Clearly pain was inflicted in this case, and heseathis was allegedly done wi

the purpose to punish, it will be classified asu if the pain inflicted meets the level
severity required by IHL. As stated above, the inginto whether this case meets t
severity threshold is at once a subjective andabibginquiry. The victim’s age would b
a significant factor on the subjectivity test, anis likely that double compound fractur
would meet the objective criteria of severity. Audohearing this case would be likely
find that this incident constituted the war crinféarture.

b) Torture as an Instrument of Coercion

In addition to instances of quasi-criminal justitbe Maoists also allegedly perpetrated
torture for the purposes of advancing their caudesther politically or militarily motivated.
For example, the TJRA records cases where people allegedly beaten for violating a
Maoist-declared Bandh (striké} cases of people being tortured for not vacatimgising

or home; for not surrendering land; for not cookifapd for Maoist cadres; for not
contributing money or taxes to the Maoists; fousaig to join the Maoists; as punishment
for having a family member in the Security Forcesan not revealing information as to that
person’s activities or whereabouts; for political ideological differences — for example,
being a member of the Nepal Congress or UML, ordiiierwise speaking out against the
Maoists; or for joining a group not aligned or ipposition with the Maoists, such Bsatikar
Samiti Beating, breaking arm and leg bones, and shoetoigns were common methods of
ianicti‘r114g7 pain. The TIJRA contains several casep@fsons being deliberately shot, but not
killed.

Still others suffered torture for no known reasdfaoists themselves, or former Maoists,
were also reportedly tortured for misbehaviour ar dttempting to leave the party. Women
and children were also not spared. No particulatepas were detected where women or
children were tortured differently, or for diffettgourposes.

“45 OHCHR source confidential Ref. No. 5751.
44® The TJRA records cases of violence resulting athiduring the attempts to enfofs@ndhas
47 See, e.92001-01-13-incident-Dhanusha_1388, 200311-07-gmtidRupandehi_5883.
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Emblematic Case 7.4®

Narrative: The victim had worked as a teacher for 11 yeadshad served as Secret
of the Village Development Corporation (VDC) for 8ars. In February 2002 the vict
was asked for a donation of 25,000 rupees by foored members of the Peopl
Liberation Army who came to his house. The victefused to give the donation and

demand was increased to 50,000 rupees, which vas egfused. Later, the victim w.
abducted from his home and brought to the VDC efflnoside there were some 27 ar

members of CPN (Maoist) who asked again for a donal he victim responded that

had no money; they increased the amount to 100r0p6es. When the victim st
refused he was beaten. Two logs were placed abwl/eelow his thighs when he was
a sitting position and the logs were stepped onralied down his legs. He was made
stand and sit repeatedly and was beaten withealiftt on the back of his head and on
back. He lost consciousness. The CPN (Maoist) shéuer parts of the victim's head
front of the villagers, smeared him in black, aactéd him to wear shoes around his n
and walk around four VDCs.

After two months of recovery, the victim fled teetDistrict Headquarters. His eldest

was abducted and held for nine days and was alledmeshten in captivity. The CP
(Maoist) proceeded to record the amount of goliiesiand other belongings in t
family house. Shortly after the elder son’s reledle victim's youngest son, age 14
the time, was abducted. He was kept for one nidhtewthe Maoists demanded that
either bring his father, give over his father's pedy, or be killed. The son agreed
bring his father and was released. When the fat@ived the message from his son
believed he would be killed if he returned and entsa reply message to give over
property. In December 2002 some 45 CPN (Maoistjuding three Area Commande
took over the victim’'s house. The family was disgld and lived in the Distri
Headquarters following the incident. The victim vgagen compensation of 23,000 N
from the Government.

Analysis These alleged facts give rise to a reasonableigas that the CPN (Maois
tortured the victim. The beating, particularly wihrifle butt on the head, would m
likely amount to torturger se The log rolling belang on the legs could also meet

“severe pain” threshold, although a consideratibotber factors (such as the length
time and the intensity with which it was inflicteals well as the age and health statu
the victim) would need to be considered. Coercamappears to be the motive her
one of the listed prohibited purposes in the deéniof torture in the Rome Statu
Thus, a court might find that both the pain thréddhand the prohibited purpo
requirements have been met, leading to a violatfddommon Article 3.

7.4 ALLEGATIONS OF MUTILATION

As described above, mutilation is prohibited und@mmon Article 3 of the Geneva
Conventions. It is also prohibited within the atatiture provisions in IHRL. When a person
intentionally disfigures another, or if they othé&® permanently disable or remove an organ
or appendage of another person (assuming thasautiin the best interest of the victim,
such as in dona fideemergency surgical operation), then the crime ofilation has been
committed.

448 OHCHR source confidential Ref. No. 5396. Note thaNepali society, shoes are considered filthy and are
symbolic of the “lowest” echelon of a person — twich is next to the ground.
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7.4.1 Mutilation by Security Forces

According to the recorded data, mutilation pergetiaby the Security Forces was not a
frequent occurrence, and while there were incidantsliscernible pattern emerged. When it
occurred, it was usually as a means of severergrtas punishment for alleged Maoist
activity, or as an inducement for disclosing theevetabouts of Maoist cadres. In the course of
extracting statements from victims, Security Foregaild at times break the bones of the
detainee, usually in the hafid.Some victims would be cut with a knife on the rearidgs, or
neck®® In one case a piece of the victim’s big toe wamreedly cut off>* In another, the
victim’s buttocks were repeatedly slic&d.

7.4.2 Mutilation by Maoists as Punishment and Coienc

As with torture by Maoists, mutilations were inféd on both individual civilians and
members of the Security Forces. The mutilationivistcatalogued in the TIJRA were almost
exclusively male and the majority died of their wda®>* Mutilation was generally employed
as a gruesome means of punishment, as descriltieel iorture section, above.

In addition to the similarity of motive, Maoistslededly typically employed anodus
operandiakin to that when perpetrating unlawful killingBhey would go to the victim’s
home or otherwise abduct him, then take the vittiran isolated place, inflict the mutilation,
and then leave the victim alone with his injuri®s occasion, the alleged perpetrators would
return to the home and inform the family or villagfehe act and why it was committed - and
where they could find the victim. The villagers &rdfamily members would eventually
recover the victim and provide assistance. The TXeéords incidents where Maoists
allegedly either cut, or cut off entirely, the afrnands, legs or feet of victiM¥. Limbs were
broken either with an axe, a hammer, or by crustiegn with stone$” The eyes of at least
one victim were gouged dit and others had a nose or ears hacketfoffnother means of
disfigurement was pouring acid on the face of tietin.**®

Emblematic Case 7.5°°

Narrative A teacher, [name withheld], in Rasuwa Districtdhheen approache
repeatedly by the Maoists with the request eitbgpin them, or to pay a donation.
refused both. In September 2002 at around 9pm@Epgef CPN (Maoist) cadres came
his house and called for him to come out. When idesd, the Maoists cadres tied

hands behind his back and blindfolded him. Thew tagked him whether he wanted
remain alive and informed him that they were gdiodtake action’ against him. On
kilometre from his house, the Maoist cadres stoppelil him down and severed his rig
leg with a sharp weapon. The victim spent 52 daysaspital and now has an artifici
len

44° Ref. Nos. 2005-06-12-incident-Jhapa_1557; 1996®m6ident-Sindhuli_0294; 2001-12-30-incident-Krave
0199.

450 OHCHR source confidential Ref. No. 0189.

451 OHCHR source confidential Ref. No. 0181.

452 OHCHR source confidential Ref. No. 1742

453 5ee Chapter 5 Unlawful Killings.

454 OHCHR source confidential Ref. No.1380.

455 OHCHR source confidential Ref. No. 5773.

456 Ref. No. 2004-06-06-incident-Kalikot_5193.

457 Ref. No. 2005-08-07 - Kalikot 4984, genitals atsatilated. Note that this victim was eventuallyledl.
458 Ref. No. 1998-07-00 - Rukum _5593.

459 OHCHR source confidential Ref. No. 0279.



NEPAL CONFLICT REPORT 141

Analysis The facts as presented give rise to a reasorsldpicion that the Maoist
maimed the victim to the extent of permanent digignent. Whether or not the victi
was a civilian (teacher), or whether he was in &antember of the enemy party, would

irrelevant. Once taken under control, this victimgld have been treated humanely un
Common Article 3 to the Geneva Conventions, andilatitg him in the manner
sugaested was, ilfroven, a serious violation of IHI

7.5 ALLEGATIONS OF OTHER ILL-TREATMENT 48

For the purposes of this discussion, the type#i-teatment that do not amount to torture or
mutilation will be divided into two categories. Ast out above, cruel treatment encompasses
most types of physical or mental ill-treatment thdher fall below the severity threshold or
the prohibited purpose that would otherwise makerture. Further, “inhuman and degrading
treatment*®’ does not generally entail physical pain, but iheomise objectively
“humiliating, degrading or otherwise violates thigrity” of the victim*®? Many wartime
incidents perpetrated by both parties to the ccinfise to the level of cruel, inhuman and/or

degrading treatment.
7.5.1 Cruel or Humiliating Punishment by Maoists

Most often, alleged cruel and humiliating punishimey Maoists occurred when they were
conducting their quasi-judicial/policing activitiedividuals ‘convicted’ of various forms of
misbehaviour could be ‘sentenced’ to a punishméat tvas by its very purpose cruel,
humiliating or degrading® In addition, forced labour was allegedly one @& thore common
sentences handed down by Maoists people’s c8irtaternational agreements put strict
limits on the use of forced labour by a state, armhibit its use by non-state bodies and
individuals. It has also been held to be cruehbuman treatment in certain circumstanies.
The Maoists employed various methods and means whbjecting their victims to these
forms of ill-treatment. Humiliating or degradingeétment occurred when a Maoist cadre
would smear black substances (oil, tar, soot) tierface of the victim. The victim would
then be paraded around the village for all to veitndhe TJRA records five such cases where
this purposefully humiliating treatment was infdt as punishment for various misdeeds,
usually suspected criminal behavidtfr.Incidents were also recorded of Maoists shaving
victims’ hair,'®” and parading them around naked. Another commoimadesf humiliation
was the “shoe garland®® in which a string of shoes was placed over thénis head while
s/he was paraded around the village. In Nepaliucejtall of these acts were deeply
humiliating and often caused victims to leave thélage or, in more extreme cases, commit
suicide.

460 |ncluding cruel treatment, outrages upon persdigality and inhuman and degrading treatment or ghment.
41 |ncluded in this reference is “outrages upon peasdignity” from Common Article 3.

42 ncidents of degrading treatment of a sexual eatme addressed in Chapter 8, Sexual Violence p. 158
483 Recall that if the pain from the punishment was/ése,” then the threshold for torture will likelabe been
met. Punishment is one of the prohibited purpo$ésrture.

484 The TJRA catalogues over 70 instances of punishneMaoists to forced labour. The circumstances
surrounding the punishment (nature of work, durgtamnditions) were not available in all instanaag would
require further investigation to determine whetheeasonable suspicion exists that “cruel treathveas
perpetrated.

45 prosecutor v. Bladkj ICTY, Appeal Chamber, no IT-95-14-A, 29 July 2004;g3a186, 713 and 716 (forcing
detainees to dig trenches near the frontlines atsdarcruel treatment).

4% Ref. Nos. 2002-04-18-incident-Jumla _5396, 2003-84ncident-Darchula _2035, 2006-09-17-incident-
Darchula _1864, 2006-05-23-incident-Darchula _128®1-07-18-incident-Chitwan _1377.

48T OHCHR source confidential Ref. Nos.5560, 5983.

%8 OHCHR source confidential Ref. No. 5917.
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Emblematic Case 7.6°

Narrative Along with the victim, [name withheld], Maoistslegedly abducted thre
others in connection with an alleged rape. The Btaoieportedly humiliated the fo
captives by parading them in public with their fasmeared with ash and their he
shaved. The victim committed suicide on 8 Octob80&2 after being detained i
captivity.

Analysis The presented facts raise a reasonable suspitidrthe Maoists purposefull

humiliated the group of men they suspected of lgaviren involved in a rape cas
Notwithstanding that alleged perpetrators of rapeutd be tried by a competent co

and, if found guilty, appropriately punished, tlaeKd of any indication that due proce
rights were afforded the captives in the firstamste would be a clear and serious hu

rights violation. More relevant here, the methogbohishment is in violation of both IH
and IHRL because it consists of treatment thatath thumiliating and degrading i
Nepali culture.

7.5.2 Cruel or Humiliating Treatment by Security FFges in the Course of Interrogation

Less common were incidents where the Security Borngerrogated detainees, usually
suspected Maoists and affiliates, using tactics there allegedly cruel or humiliating.
Examples of the ill-treatment along these lineduithe detainees being buried up to their
necks in a holé’® thrown into a rivef;* forced to stand extended periods bearing weigtt an
forced to stare at the siiff,forced to eat dirt!*> and made to run like a dog on a le&éh.
These and similar examples of ill-treatment foumdhie TIRA reflect either an ignorance of
applicable international law, or a cruel and pugfolsdisregard for it.

Emblematic Case 7.7"
Narrative During September 2000, as many as 14 peopleudimd a primary
schoolteacher [name withheld], were arrested byc@adn suspicion of participating i
Maoist activities. They were allegedly beaten wijtm butts and boots, made to cra
around on a cement floor for an hour and threatengddeath.

Analysis This short description depicts a detention emrinent wherein the detaine

were not being treated humanely, as a minimum, entight of the beatings with gu
butts and boots, a case for torture might be mddecever, it is not clear from the fac
as provided whether the ill-treatment was to punigh extract information or
confession. In any event, forcing a detainee twiceasound on the floor for an hour a
threatening to kill them could be found by a cotatamount to cruel, inhuman
degrading treatment, if not torture.

7.6 OBLIGATIONS OF THE STATE

All States are bound by international law, both latid IHRL, to investigate credible
allegations of torture and ill-treatment and toighrthe perpetratof$®This binding legal

469 OHCHR source confidential Ref. No. 1864.
470 OHCHR source confidential Ref. No. 5340.
41 OHCHR source confidential Ref. No. 5478.
42 OHCHR source confidential Ref. No. 5340.
473 Ref. No. 1996 -02-29-incident-Jajarkot_5684.
474 OHCHR source confidential Ref. No. 1546.
475 OHCHR source confidential Ref. No. 2104.



NEPAL CONFLICT REPORT 143

requirement applies to Nepaiter alia, by virtue of its ratification of the CAT in 1991.
Under Article 12 of this Convention,

Each State Party shall ensure that its competenhaities proceed to a
prompt and impartial investigation, wherever thésereasonable ground to
believe that an act of torture has been committedny territory under its
jurisdiction.

Article 12 requires that the investigation be pranoit it is not otherwise limited temporally,
meaning that the obligation remains in place ireesipe of when the torture was committed.
Because Nepali law states that international letpdibations arising from treaties override
contrary provisions in domestic 1dW, the obligation remains despite any domestic legal
provisions that might be interpreted so as to fmiblr nullify the obligatiort."®

Similarly, State parties to the CAT are obligegtovide a remedy to individuals who present
an allegation of torture. Article 13 states:

Each state party shall ensure that any individuélowalleges he has been
subjected to torture in any territory under its igdiction has the right to
complain to, and to have his case promptly and mmdly examined by, its
competent authorities.

This provision operates to trigger an obligatorgmination of the allegation. Importantly, it
is not limited by time or by the standard of “reaable grounds.” It therefore means that any
person presenting such an allegation in “any tagritinder the jurisdiction” can invoke this
right and, once so done, if the competent authex@gmining the allegation determines that
“reasonable grounds” exist to believe torture wasmitted, then the full investigation
foreseen in Article 12 must follow.

However, the Committee monitoring implementatioribef CAT noted that state officials not
only have an obligation to refrain from committibgrture themselves, but also to ensure
others do not commit it.

Where state authorities . . . know or have reastmgbounds to believe that
acts of torture or ill-treatment are being comntttey non-state officials or
private actors and they fail to exercise due diige to prevent, investigate,
prosecute and punish such . . . actors . . ., thie $ears responsibility and its
officials should be considered as authors, comipéiciotherwise responsible
under the Conventiot?

Thus, state officials are not free from internagibiegal obligations because they themselves
do not commit torture. Officials who do not enfoqm®hibitions of this international crime,
irrespective of who committed it, can themselvesdmplicit.

478 CAT, article 6; International Committee of Red Cra3sstomary International Humanitarian Lawle 158:
“States must investigate war crimes allegedly cotteahiby their nationals or armed forces, or onrttegritory,
and, if appropriate, prosecute the suspects.”ftegaote 129). Neither the role of the perpetratmrthe victim,
nor any justification based upon concerns suchatismal security, states of emergency, or courgentism,
excuse such acts. As a peremptory norm of intemalilaw, torture allegations must be investigated.

47" Nepal Treaty Act 1990, section 9 (1): "In casehef provisions of a treaty to which Nepal or thev&ament
of Nepal is a party, upon its ratification, accessiacceptance or approval by the Parliament, winerdreaty is
inconsistent with the provisions of prevailing lawise inconsistent provisions of the law shall lmédvfor the
purpose of that treaty, and the provisions of teaty shall be enforceable as good as Nepalesée'laws

478 Such domestic legal provisions would include &ustaof limitations or an amnesty.

47 General Comment No. 2 of the Committee Against fl@rtmplementation of article 2 by States parties
(CAT/CI/GC/2), para 18.
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7.7 OFFICIAL RESPONSES

At the time of writing this report, State responseghe obligation to investigate credible
allegations of torture and the various forms ofeotiti-treatment during the conflict in Nepal
have been weak. Discussed below are some of the coosmon institutional responses to
allegations of tortur&®

The most common response recorded in availableldegebeen that the justice system has
simply ignored a credible allegation, particulawyen raised by the victim’'s family or by
civil society*®* Also common was a denial by authorities that timation had taken place
without an investigation to verify the situationorSe cases also revealed instances where
Security Forces threatened the victim not to retealalleged maltreatment to avoid being
subjected to more of the same or wdfédssuing the same threats to others, such as the
victim's family or friends, meant even those onepstemoved from the violation feared

reporting torture or ill treatment.

Several victims reported being forced to sign aepagating that they were not mistreated.
Refusing to sign meant risking further torture aadelay in being released. Another common
tactic, presumably intended to hide evidence, wansure the release of the victim only after
any visible wounds had sufficiently healed.

Cases also show that the CPN (Maoist) denied deedilbegations, but also commonly
justified the action as a necessary part of theplRes War”. On rare occasions, in particular
later in the conflict and only after interventicwrh international agencies or domestic human
rights defenders, the Maoists claimed to have acisertain cadres following allegations of
torture. The TIRA records a small number of sudegavhere certain cadres were allegedly
sentenced to serve time in a labour cdfiplowever, in no recorded instance are the facts
sufficiently clear that the CPN (Maoist) institutélte type of investigation and punishment
foreseen by international standards.

Disaggregated data on Torture, Including Mutilation and Other Forms of Ill-Treatment

480 This is discussed in more detail in Chapter 9 —ofiatability p. 176.

81 1n addition to information in the TIRAgeAsian Human Rights Commission, Urgent Appeal 16 Muver
2005; Human Rights Watckaiting for Justice: Unpunished Crimes from NepafmAd Conflict September
2008, p. 24. Available at http://www.hrw.org/sisfault/files/reports/nepal0908web_0.pdf-and HurRaghts
Watch, Still Waiting for Justice: No End to Impunity in Nép@ctober 2009, p. 3. Available at
http://ww.hrw.org/sites/default/files/reports/né&209webwcover.pdf

482 OHCHR, “Report on Disappearances Linked to MaharanjijgMay 2006, p. 5.

483 5ee, e.g., Ref. No. 2006-06-10-incident-Sindhugaléh 0058; 2005-07-25-incident- Bardiya_4993.
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Diagram 7.3: Incidents of Torture by Region, 1996-206 (added because in original chapter)

Incidents of Torture by Year

Diagram 7.4: Incidents of Torture 1996
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Diagram 7.7: Incidents of Torture 1999
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Diagram 7.8: Incidents of Torture 2000

Diagram 7.9: Incidents of Torture 2001
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Diagram 7.10: Incidents of Torture 2002
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Diagram 7.11: Incidents of Torture 2003

Diagram 7.12: Incidents of Torture 2004

Diagram 7.13: Incidents of Torture 2005
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Diagram 7.14: Incidents of Torture 2006
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CHAPTER 8 - ARBITRARY ARREST

No one shall be subjected to arbitrary arrest, dét, or exile
— Universal Declaration of Human Rights Art. 9

8.1 OVERVIEW

That detention must not be arbitrary is a fundaadegprinciple of both IHL and IHRL. Both
legal regimes aim to prevent arbitrary detentionréguiring the grounds for detention be
based upon needs, in particular security needselisas by providing for certain conditions
and procedures to prevent disappearance and tovisgé¢he continued need for detention.
Arbitrary arrest violates the right to liberty atmddue process of law and erodes the arrestee’s
dignity. Such arrests may compound economic hgpdssuffered by family members who
continually seek the release of their loved one wtoften the primary breadwinn&f.

Arbitrary arrest was a significant feature of tlamiftict in Nepal. Thousands of people from
both sides of the conflict were detained in a manthat fell within the scope of the
international definition. As well as suffering tlwjustice of arbitrary arrest, persons held
beyond the reach of the law were easy targetsdditianal forms of ill-treatment, including
torture.

8.2 GOVERNING LEGAL FRAMEWORK

By definition, ‘arbitrary arrest’ is said to occwhen a person is

e apprehended
* by one acting on behalf of the State
» the detention is not based upon:
o law, or
0 upon a specified security need, or
o the protection of the person detained from a sgecifimminent threat
« Or the detention continues beyond that providedfotaw/®

Where an arrested person has the legality of tet@ntion regularly reviewed by a judicial or
other authority that is independent of the arrgstiuthority, or who has had his or her
imprisonment pronounced by a court as a lawful sameinder the domestic legal regime, the
act does not generally amount to arbitrary aff8stUnder Nepali law, in non-conflict
circumstances, a detainee should be brought bafpricial authority within 24 hour$’

484«Any detention by the State places a detaineselifectively ‘on hold’, and creates hardship thee detainee’s
family. Detaining someone denies a person theefithyment of a number of rights, such as the rightamily
life, and to earn a livelihood (on which family mieers may be dependent). In many instances, detesito risks
exposing detainees, and eventually their famiteslisease and other health problems.” UNAMAbitrary
Detention in Afghanistan — a Call for Actiovol. 1 (2009) p. 1.

485 |CCPR, Article 9 (see footnote 164). The UN Work@Bigpup on Arbitrary Detention has broadly defined
arbitrary detentions as detentions that: A. Havealw legal basis; B. Are intended to deny the idet the
exercise of the fundamental rights guaranteed thypedomestic or international law; or C. Occurualsa
manner that essential procedural guarantees amhsetved so that the arrest and detention gaiashétnary
character, even if it was legal originally.

486 5ee, e.g.United Nations Working Group on Arbitrary Detetj Fact Sheet No.26Ehe Working Group on
Arbitrary Detention (9 December 1998) Availablerfro
www.ohchr.org/Documents/Publications/FactSheet2&Hn.

“87 In Nepal, the arresting authority must presentdaginee to a judicial authority within a perioti2# hours
from the time of arrest, except where the persoested is a citizen of an enemy state or s/hetiiresd under
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8.2.1 International Humanitarian Law

Although not specifically prohibited under Commortiéle 3, arbitrary deprivation of liberty

is prohibited under customary IHE® Scholars have observed that the underlying “humane
treatment” provision in Common Article 3 would fadlsuch arrests during both international
and non-international armed confliéfs.

8.2.2 International Human Rights Law

A number of international and regional instrumeotsitain provisions against subjecting
anyone to arbitrary arrest or detention: the UrsakmDeclaration of Human Rights, the
ICCPR, the CRC? the European and American Conventions on Humaht&ighe ICCPR
states unequivocally that,

No one shall be subjected to arbitrary arrest otetidion. No one shall be
deprived of his liberty except on such grounds ianalccordance with such
procedure as are established by law.

The ICCPR does not list the prohibition againsiteaty arrest among the rights that can be
waived during times of emergency. It is recognizkdt such arrests are prohibited even
during a declared state of emergefity.

8.2.3 Domestic Law

During the conflict, Security Forces often used thechanism of “preventive detention” as
the legal basis for apprehending Maoist cadressapgorters. Under Nepali law, preventive
detention could be initiated under a “preventiveeddon order”, and during the conflict these
Orders had two legal bases. The first was the laweffect when the conflict began,
particularly the Public Security Act 1989 which wasarryover from the Panchayat &fa.
The second was an Act passed in 2002 (which was flabewed as an Ordinance) known as
the Terrorist and Disruptive Activities (ControlcaPunishment) Act (TADA). The TADA
widened the scope of arrest, decreased judiciamig, and lengthened detention deadlines.
Each of these legal instruments will be addressidlyp below, after a short examination of
the constitutional basis for detention.

preventive detention. This requirement is contaimeloth the 1990 and 2007 Constitutions (artick)and 24
(6) respectively), and the State Cases Act in miatd the period of police detention (section 15(1)

488 See International Committee of Red Crd@sstomary International Humanitarian Lavyle 99 (see footnote
129).

489 See International Committee of Red Crd@sstomary International Humanitarian Lawol. 1 (see footnote
129). “[Clommon Article 3 of the Geneva Conventions require[s] that all civilians and persdrss de combat
be treated humanely (see Rule 87), whereas arbdepsivation of liberty is not compatible with this
requirement.”

4% Nepal signed the CRC in 2000 and ratified it in 2007

41 Arbitrary detention is not listed in article 4 @se of the “non-derogable” rights under the ConntChapter
4 — Applicable International Law, p. 61 for a dission on derogation. Yet,

General Comment No. 29 of the Human Rights Commitia¢e of Emergency (Article 4)
(CCPRI/C/21/Rev.1/Add.11): “States parties may in naiaistances invoke article 4 of the Covenant as
justification for acting in violation of humanitan law or peremptory norms of international law,ifstance by
taking hostages, by imposing collective punishmehteugh arbitrary deprivations of liberty or bguiating from
fundamental principles of fair trial, including tbeesumption of innocence” (emphasis added).

492 As amended in1991.
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a) Constitution

The Constitution of Nepal (1990), which was in effeluring the conflict, allowed for
“preventive detentiorf®® only when there were sufficient grounds to beli¢hat a person
posed an immediate threat to the sovereignty, iityegr law and order situation of the
country. The Constitution also contained a corgllaight, called the “Right against
Preventive Detentior’™ and by virtue of the right to a constitutional ehy conferred by
articles 23 and 88, a Preventive Detention Orderddcde challenged in the courts. The
presiding court examined whether the requiremeandimmediate threat” had been satisfied
with respect to the individual detainee.

As noted, the human right to be free from arbitrdegention cannot be suspended during a
declared state of emergerf@yWith some exceptions, Nepal’s courts generallpeeted this
right during the conflict via the mechanism of wafthabeas corpu&® Preventive Detention
Orders were challenged and many challenges weressftil. Still, the Security Forces were
less diligent with respect to this right and atdgrfailed to honour a release order, or re-
arrested a detainee whom the courts had relé&sed.

b) Preventive Detention Orders under the PublicuBgcAct

The Public Security Act allowed Chief District Qffirs to issue a Preventive Detention Order
for a period of 90 days, renewable for another &3dand finally renewable for a further 180
days (12 months in total}® The purpose of the Order was to prevent peopta frodertaking
any activities that could impact on the securitg aranquillity of the country. The arresting
authority was normally required to submit any détenorder to the concerned District Court
within 24 hours under Article 14.6 of the Consimat However, the 24-hour rule was
exempted in cases of Preventive Detention Ordstedunder a valid law, such as under the
Public Security Acf®

The Public Security Act provided that Preventivetddgéion Orders issued pursuant to its
provisions by a Chief District Officer could not lohallenged in any court. However, the
Constitutional articles cited above prevailed ot provision, and the legality of an arrest
or Order could always be challenged in the Suprémart or in the Appellate Court®

493 Constitution of the Kingdom of Nepal (1990) artidlg on the Right Against Preventive Detention presids
follows:
(1) No person shall be held under preventive dieteninless there is a sufficient ground of exiséent an
immediate threat to the sovereignty, integrityaw land order situation of the Kingdom of Nepal.
(2) Any person held under preventive detentionlsifahis detention was contrary to law or in bi@ith, have
the right to be compensated in a manner as preschi law.
4% Constitution of the Kingdom of Nepal (1990) Artids.
495 See footnote 491.
4% Constitution of the Kingdom of Nepal (1990) arti¢l#5.8, listing the State’s emergency powers, katating
that “the right to the remedy bBbeas corpusnder Article 23 shall not be suspended”.
4973ee, e.gNepali Times4 December 2003, p. 5. Security forces also teneal lawyers not to file them: see
Amnesty International, “A long ignored human rightgsis is now on the brink of catastrophe,”18 iy 2005,
p. 5, Available from http://www.amnesty.org/en/hloy/info/ASA31/022/2005/en
4% The initial 90 day order is issued by the Chieftdis Officer and such order may be extended ugistanonths
with the approval of the Ministry of Home Affairand, if the Advisory Committee approves, for anothier
months(total duration of detention is one yeafjhe Advisory Committee should be presided over tsjtiing
judge of the Supreme Court with two additional merslmmprising of sitting or retired judges of thepBeme
Court. However, such a committee has not been forsmece 1990. See sections 5.2, 7 and 8 of the ®ubli
Security Act.
49 Constitution of the Kingdom of Nepal (1990) artidi (7).
%00 |bid article 23; Judicial Administration Act 199dection 8(2).
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c¢) Preventive Detention Orders under Terrorist &idruptive Activities (Control
and Punishment) Ordinance (TADO)

Preventive Detention Orders issued under TADO weailil for six months, and renewable
once for a total of twelve montR¥. However, the orders could only be issued where
reasonable grounds existed to believe that a pdvadro be prevented from an act that could
result in terrorist and disruptive activities. Innfamtly, the TADO did not have a provision
requiring the court be informed within 24 hot%sThat gap allowed Security Forces and/or
the Chief District Officers to detain any persondmmunicado, and if compelled to release a
detainee, would allow them to easily “back datePr@ventive Detention Ord&¥ Again,
however, the legality of these TADO arrests cowdd-band frequently were — challenged in
the Supreme Court or in the Appellate Courts. TARrOvided the (only) legal basis for the
RNA to arrest suspects during the conflict.

Parliament later adjusted TADO when it promulgalédDA in April 2002. The new version
gave the Security Forces the power to arrest withaurant and to detain suspects for up to
60 days in police custody for the purpose of ingasion. In addition, under this Act, persons
could be detained in preventive detention for 9fsda a place “suitable for human beings,”
without being presented before a court.

While the Security Forces tended to use the PuBkcurity Act in issuing Preventive
Detention Orders against the leaders and cadrdgegbolitical parties and members of civil
society, TADO was reserved for arrests of anyorspected to have an affiliation with the
Maoists.

d) Re-Arrest

A significant number of persons, who successfuliglienged their detention via the writ of
habeas corpuswvere subsequently re-arrested by the SecuritydSoeven at times, while still
in or leaving the courthous®. Although legally the Security Forces could arragperson
based on the Security Forces’ belief that the treegosed a threat to security — irrespective
of the fact that a court just ruled the opposité is an obvious sign of disrespect for rule of
law and the time-honoured institution bébeas corpugo do so. In the absence of some
additional evidence to support a finding of “immetdi threat,” such a re-arrest appears
manifestly unlawfuf®

Concerning preventive detention, the Human RightsmRittee stated in its General
Comment No. 8, referring to Article 9 of the ICCRRat:

[I]f so-called preventive detention is used, foasens of public security, it
must be controlled by these same provisions, ti.must not be arbitrary,
and must be based on grounds and procedures estelliby law (para. 1),
information of the reasons must be given (paraar) court control of the
detention must be available (para. 4) as well amgensation in the case of
a breach (para. 5). And if, in addition, crimindh@rges are brought in such

%01 The first six month Order is issued by the ChiedtBit Officer and the next six month Order carigseied by
the Chief District Officer with the approval of thinistry of Home Affairs.

%02 Although article 14 (6) of the Constitution of tkingdom of Nepal (1990) required that detaineeptoeluced
before a judicial authority within 24 hours of atearticle 14 (7) stated that "Nothing in clau@@sand (6) shall
apply to a citizen of an enemy state, and nothingause (6) shall apply to any person who is secesr detained
under any law providing for preventive detention."

%03 5ee, e.g, OHCHR confidential source Ref. No. 1504.

04The TJRA records more than 20 such instances.

%% Similarly, the Security Forces were known to tfansletainees to new facilities when their peribtegal
detention expired in order to begin a new periodeiéntion in the new facilitgee, e.g, ref. No. 2003-11-21 -
incident - Kathmandu _0163.
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cases, the full protection of article 9 (2) and, (8 well as article 14, must
also be granted®®

8.3 ALLEGATIONS OF ARBITRARY ARREST

For the purposes of recording incidents in the TJ& for providing an appropriate basis of
analysis in this report, it was decided that a igyathreshold was required for alleged
incidents of arbitrary arrest! Given that there were countless arbitrary arredtere the
victim was released after a period of days or evams, a minimum period of detention was
set before a case was recorded. Due regard was tvthe outer limit of legal detention
under the Public Security Act and TAD®.Thus, while recognizing that any incident of
arbitrary arrest is a serious violation of the lake threshold was set at one year. However
allegations of other serious violations, such agite or ill-treatment, have been included in
the TIJRA notwithstanding that such abuse is allegetiave occurred during a detention
period of less than one year.

8.3.1 Arbitrary Arrest by Security Forces

Security Forces detained persons on various ctinéliated grounds throughout the period of
the conflict. Although the 1990 Constitution of théngdom of Nepal had a number of
safeguards, police arrested and detained suspblaeist members and sympathizers under
the Public Security Act, before the imposition lbé tstate of emergency in November 2001.
The use of Preventive Detention Order under thdi®&ecurity Act to arrest, as opposed to
arresting under the criminal law, enabled the Sgclorces to circumvent the otherwise
applicable legal thresholds and allowed for thermgation of the detainee without judicial
scrutiny. It further allowed the Security Forcesawoid the burden of bringing evidence
against the detainee in front of a judge who mightinclined to release the suspect if the
evidence was found wanting, or if in the judge’sham, the person in fact posed no threat to
national security. Finally, it allowed the Securfitgrces to avoid respecting other due process
rights.

The Public Security Act also allowed people susgegcodf involvement in the Maoist
movement without any charge or trial. Accordingato official source, the total number of
political prisoners in custody reached 1,560 asnat-November 1998 Human rights
groups widely reported on the non-compliance watfidlative requirements for arrest during
the early part of the conflict. Amnesty Internafibnfor example, noted that none of the
former detainees they interviewed were given wasran the time of arrest, nor were they
presented before a judicial authority within thipdated 24- hour period, as required under
the then Constitutiorr™® The organization found that many had been kepioiice custody
for periods longer than the 25 days allowable utiderState Cases Act 1992 and the majority
of ex-detainees interviewed were not told of thecific charges against thettt. While
exploiting these public security laws, especiallyridg the initial period of detention, the
Security Forces frequently denied members of thainkee’s family access to them, or denied
the detainee access to a law/ér.

%% General Comment No. 8 of the Human Rights CommiRiggt to liberty and security of persons (Artile
(CCPR General Comment No. 8), para 4.
%07 Refer to Annex Two for a detailed discussion ofrirethodology used in compiling the TIRA and this Repo
%08 Notwithstanding serious reservations as to themeg legality voiced by human rights observ@se, e.g.
Report of United Nations Working Group on Enforead Involuntary Disappearances on Nepal
(E/CN.4/2005/65/Add.1), p. 16-18 (calling for thenmadiate rescission of TADO).
°09 As quoted by Amnesty Internationflepal: Human Rights and Secur{gee footnote 38)
:i’ Amnesty InternationalNepal - Human Rights at a Turning Poirf&ze footnote 33)

Ibid.
%12 |n cases where the Security Forces denied hottimgletainee at all, the elements of the crime of
“disappearance” will likely have been met. Suchesaare addressed in Chapter 6 Enforced Disappeapari©9.
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Based on information in the TIRA, 43 incidents ufiteary arrest by Security Forces were
recorded that met the one-year threshold. Of thbsee cases concerned the arrest of minors,
and at least seven concerned women.

In many cases, the Security Forces repeatedlydssew detention orders when the specified
maximum detention periods of 90 or 60 days hadregpiAlthough only the most senior
district-level Government officers, known as Chigistrict Officers, were empowered to
issue Preventive Detention Orders under Sectior the TADA, “Chief District Officers
apparently issued the Security Forces with blarterd®n orders signed in advance. This
gave the Security Forces wide ranging powers tesamwhomever they wanted for whatever
period they wished,” according to an Amnesty Inétional report:*?

Emblematic Case 8.7

Narrative [Name withheld], a Human Rights activist from Reka, was arrested

January of 2004 by the Unified Command. He wasrtdkehe Fulbari Army Barracks

Pokhara where he was detained for five months. &&moved to the Setidoban Barra
in Syangja District before being transferred thilags later to the District Police Office
Makwanpur District. He was subsequently taken tadain ward police station in Par
District the same day before finally being transfdrto Kaski jail where he stayed t
years. In January 2006, he was transferred fronkikaesl to Sundarijal Interrogatio
Centre, in Kathmandu.

The detainee had received five consecutive Prexgemetention Orders: the first tw:
were for 90 days each, April and August 2004 retbpelg, and then for a period of s
months, until 17 November 2004. These were repeatek-month intervals twice mor
with one delivered on 16 May 2005, and a final onel6 November 2005, before
release in January of 2006. All the orders weraegigby the then Chief District Offic
of Kaski District, while the last one had the apfaioof the Home Ministry.

Emblematic Case 8.2%°

Narrative: The victim, a minor, was detained in Bhairabnatir&szks for 18 months aft
his arrest in September of 2003 by the Royal Népaly. He was transferred to th
District Police Office at Hanuman Dhoka Central jaiFebruary of 2005. In May or Ju
of 2005 he was transferred to Nakkhu Jail. His ntéda period was extended twice

February 2005 and July 2005). Yet, despite therg>xqfithe Preventive Detention Ord
at the end of 2005, he was not released.

While still in detention in the spring of 2006, hanaged to publish an article in a lo
weekly journal about torture and unlawful killinggking place in Bhairabnath barrac
something he had experienced firsthand during lEeymmonths of detention there. T
Royal Nepal Army allegedly threatened him, via ji€ administration, shortly after th
article came out.

%13 Amnesty Internationalepal Escalating ‘Disappearances. 6-7. (see chap.6 section 6.1 Overview)
*1* OHCHR source confidential Ref. No. 5871.
** OHCHR source confidential Ref. No 0177.
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His father went to the District Administration Qf#i in Kathmandu and asked the C
District Officer on two occasions to ask why hisiswas detained even after his deten
period had expired. He was told that his son wdngldeleased after an investigation
completed. The family challenged his detentiorhat $upreme Court with the help
private lawyer. He was released in March of 200@duyrt order.

Analysis Based on the facts available, it appears likbit the detainee was held
detention beyond the expiry of his Preventive DetenOrder(s). Whether a differ
basis for his continued detention was in fact iacpl is not clear from the ab
description, however, when a person is detaineat #fe legal basis for that detention
expired, the continued detention [er se arbitrary. The lengthy detention and
apparent absence of a legal basis for its contiexeshsion, merit a review of this cas
a potential violation of international la

8.3.2 Abductions Tantamount to Arbitrary Arrest aoists

As set out above, “arbitrary arrest” is reservedbfinition for acts perpetrated by someone
acting on behalf of a stat&.While the Maoists, as non-state actors, also dygmded persons
for a variety of reasons throughout the conflibede unlawful detentions do not technically
fit the required definition. In this report suchtiaos are termed “abductions tantamount to
arbitrary arrest.” The one-year gravity thresholdswmaintained for cataloguing Maoists
abductions in the TIRA.

With the exception of those sentenced to work bola camps as the result of the quasi-
judicial “People’s Court,” recorded incidents shthat Maoists did not tend to detain persons
for lengthy periods. While they allegedly perpetthinnumerable arbitrary arrests during the
conflict, only a handful of cases in the TIRA nfet bne-year threshold . With such a small
sample, no particular patterns were discernible.

%18 For the definition of arbitrary arrest see secfidh1 Governing Legal Framework p. 151
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CHAPTER 9 - SEXUAL VIOLENCE

9.1 OVERVIEW

My family did not overreact to whatever happenetheobecause almost every
woman here has been raped, some countless timas. I%ve been so badly
injured by repeated rapes by different army persbtimat they are barely able
to stand*’

Even though other serious human rights violatiamamitted during the conflict period have

been extensively investigated and reported, thaideatation of sexual violence remains
scarce. This does not indicate that sexual violevaeenot committed. Rather, it is a reflection
of the reality that sexual violence is often nopaed. Social and cultural taboos make
victims reluctant to share their stories out ofrsheaor for fear of being blamed. A lack of

support, protection and redress mechanisms negefgsavictims to be able to speak out,

exacerbates this situation, and many incidentsredcin geographically remote areas where
reporting was difficult. Further, during the conflperiod, the fear of repercussions or further
victimization if the perpetrators were reportedswadespread.

This chapter begins by identifying the internatidegal standards relevant to sexual violence
during conflict. Thereafter, it describes the sb@ad cultural context in which sexual
violence has taken place in Nepal, and the conseggeof such violence for the victims,
their families and communities. The chapter theanidies various obstacles to seeking
justice in Nepal and touches upon why such violdrasbeen under-reported. Following is a
review of existing research on sexual or gendeethainlence against women perpetrated by
personnel from both parties to the conflict in Nepanally, a selection of cases from the
Transitional Justice Reference Archive (TJRA) avawed and analysed.

Based on the information currently available, thagarity of reported cases of sexual violence
allegedly committed during the conflict period gkelly implicate Security Force personnel
as the perpetrators. Such violence was allegedtyratied in the course of searching for and
interrogating Maoists, with women suspected of peéitaocists or supporting Maoists, having
faced particularly severe treatment. There is atlyenot enough information to establish
whether sexual violence committed by Security Fonwas institutionalized or systematized.
However, it appears that an implicit consent mayehbeen given at higher ranks, which
would have served to encourage a culture of imgdaitopportunistic sexual violence.

The key conclusion of this chapter is that much enoeeds to be known and understood
about the perpetration of sexual violence durirggabnflict. Further information needs to be
sought in a manner that is culturally and gendesisige, responds to the needs of the victims
and empowers thelf in the process.

9.2 GOVERNING LEGAL FRAMEWORK

The World Health Organisation (WHO) defines sextalence as “any sexual act, attempt to
obtain a sexual act, unwanted sexual comments \@nads, or acts to traffic, or otherwise

517 Victim of a rape in 2002 speaking to OHCHR-NepallFfPA, Advocacy Forum and Centre for Mental Health
Counselling (CMC) during the assessment mission irhAohDistrict in May 2009.

*18 OHCHR has not received any reports of male victifrseaual violence. This does not necessarily inditiaat
there were no instances of sexual violence agaiegt but that there are currently no reports abtglaCultural
stigma surrounding sexual violence, particularlgiagt men, is likely to discourage men from repartany
incidents.
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directed against a person’s sexuality using coerclyy any person regardless of their
relationship to the victim, in any setting®.

International human rights law (IHRL) and interoatl humanitarian law (IHL) have now
clearly established a prohibition on acts of sexualence in conflictUnder IHL, sexual
violence in armed conflict has been defined bydtatutes and case law of the International
Criminal Tribunal for the Former Yugoslavia (ICTYInternational Criminal Tribunal for
Rwanda (ICTR), International Criminal Court (ICG3pecial Court for Sierra Leone, and
Extraordinary Chambers of the Courts of Cambodiae @efinition includes rape, sexual
slavery, forced prostitution, forced pregnancypecegd sterilization and other forms of sexual
violence of similar gravity, which can include asisatrafficking, and strip search&S.Under
IHRL, which continued to apply during the confligender-based violence including sexual
violence “is discrimination within the meaning oftiele 1" of the Convention on the
Elimination of All Forms of Discrimination again§¥omen (CEDAW)>?* Women’s rights
and freedoms include the right to equal protectiorording to humanitarian norms in time of
international or internal armed conflict; the rigbt liberty and security of person; and the
right to the highest standard attainable of physind mental healtf?

Sexual violence can constitute a war crime, a cagenst humanity, a form of torture, or an
element of genocid&® The UN Security Council has recognized that sexiglence may
impede international peace and security “when wedommissioned as a tactic of war in
order to deliberately target civilians, or as pafria widespread or systematic attack against
civilian populations”. Sexual violence may be dedrmaetactic of war when it is linked with
military or political operations associated withetleonflict, but it nevertheless remains a
violation>?* While there will often not be direct orders regagisexual violence, it is evident
that sexual violence is used as a tactic when aforegs are able to prevent other offenses
by soldiers, but make no effort to prevent or parssxual offences. Acts of sexual violence
as ta})czzgics must be temporally, geographically, aadsally connected to the conflict at
hand>

In Resolution 1325 (2000) of 31 October 2000, timitddl Nations Security Council called on
“all parties to armed conflict to respect fully énbational law applicable to the rights and
protection of women and girls” and “to take speamasures to protect women and girls from
gender-based violence, particularly rape and ditrens of sexual abusé®® The Resolution
emphasized the responsibility of all States toiemglinity and to prosecute those responsible
for sexual and other violence against women anld.3irFurther, in Resolution 1820 (2008)
of 19 June 2008, the Security Council demanded th#t parties to armed conflict
immediately take appropriate measures to protedtasis, including women and girls, from

%1% Stop Rape Now, UN Action Against Sexual Violence&€mnflict, Analytical and Conceptual Framing of
Conflict-Related Sexual Violenge, 1.

520 |pid. See alsdJN Security Council Resolution 1325 (S/RES/1325) (0Preamble, para 10; OHCHR
Democratic Republic of the Congo, 1993—-20R8port of the Mapping Exercise documenting the sersbus
violations of human rights and international huntanian law committed within the territory of the Deonatic
Republic of the Congo between March 1993 and Jufi8 gZ010) para 546-50. “The combined action of national
and international, conventional and customary l@ggttuments should therefore enable the actsxafsdeiolence
committed in the DRC between 1993 and 2003 to bespedi”

52! General Recommendation No. 19 of the Committeeiotirfation of Discrimination against Women: Violence
against Womelil1" session, 1992).

522 bid, para 7(b), (c), (g).

523 Stop Rape Now, UN Action Against Sexual Violenc&€mnflict, Analytical and Conceptual Framing of
Conflict-Related Sexual Violenge,1-2; UN Security Council resolution 1820 (S/RE2MQ)8(2008) para 4.

524 UN Security Council Resolution 1820 (S/RES/1820) 2008

525 Stop Rape Now, UN Action Against Sexual Violence&€mnflict, Analytical and Conceptual Framing of
Conflict-Related Sexual Violenge,2-3

526 UN Security Council Resolution 1325 (S/RES/1325) (B0paras 9 and 10.

527 bid, para 11.
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all forms of sexual violence™ The resolution also stressed the need to exclesdaas
violence crimes from amnesty provisions in confliesolution, and called on Member States
“to comply with their obligations for prosecutingnsons responsible for such acts, to ensure
that all victims of sexual violence, particularhomen and girls, have equal protection under
the law and equal access to justite.Resolutions 1888 and 1960 reiterated these cosmcern
and established several mechanisms to addressitlesice, including appointing a Special
Representative of the Secretary General to coaelihese efforts, and the development of a
list of all parties suspected of using sexual vioke in armed conflict’ Important for the
subject at hand, the resolution emphasized thefisigmce of ending impunity for such acts
“as part of a comprehensive approach to seekirtgisable peace, justice, truth, and national
reconciliation”>*!

The following section sets out the legal framewgokerning sexual violence during conflict,
based on these Security Council resolutions andtdredards established by IHRL and IHL.
The examination begins with an analysis of rapenamily because the sexual violence cases
documented TJRA consist mainly of allegations qdetagang-rape or attempted rape. The
legal aspects of other forms of sexual violencelusing crimes such as sexual assault and
molestation, are subsequently considered

9.2.1 Rape

The rape of women is a criminal offence in Nepact®n 1 of the Nepali National Code
defines it as “sexual intercourse with a woman authconsentand in case of a girl below the
age of 16, with or without her consent.” A provipthis definition explains that consent
obtained by using fear, intimidation, threat, cammcundue influence, fraud, force, abduction
or holding the victim in captivity shall not be cdered consent. Similarly, consent obtained
when the victim is not in a stable mental conditstiall not be considered consent.

The ICTY and ICTR have both ruled that rape coutgtit torturé® where the perpetrator’s
conduct during rape satisfied the “infliction ofveee pain or suffering whether physical or
mental” element required of tortut®.In addition to the pain suffered during the aselit, the
courts recognized that the psychological sufferamyld be “exacerbated by social and
cultural conditions that can be particularly acatel long lasting®®* Rape also constitutes a
war crime>*® and international criminal courts have also emgtbyhe Common Article 3

prohibition of “outrages upon personal dignity”the basis for a rape convictiofi.

The ICRC considers that the prohibition of rapeimyrconflict has attained the status of
customary international law, meaning that, irresipecf whether the party to the conflict is a
party to the Geneva Conventions, rape committedri®y of their members is a punishable

crime>¥’

528 UN Security Council Resoultion 1820 (S/RES/1820) @Qfara 3.

529 bid, para 4.

30 UN Security Council Resolution 1888 (S/RES/ 18880&0UN Security Council Resolution 1960
(S/RES/1960) (2010).

%31 |bid, para 4.

%32 prosecutor v. SemanzeCTR Trial Chamber, no. ICTR-97-20-T, Judgment andt&ece, 15 May 2003, para
483;Kunarac et al.JCTY Trial Chamber, (2001) para 655 (see footnote) 1&docka, ICTY Trial Chamber
(2001) para 561(see footnote 391).

3% See Chapter 7 — Torture p. 124

534 Celebii Case ICTY, Trial Chamber, (1998) para 495 (see footrif8)

535 Statute of the International Criminal Tribunal Rwanda (1994), article 4(e); UNTAET Regulation 2060/1
section 6(1)(e)(vi); Statute of the Special CourtSeerra Leone (2002) article 3(e). See also, &ly. Security
Council Resolution 1820 (S/RES/1820) (2008)

%3¢ prosecutor v. FurundZijdCTY Trial Chamber (1998) para 267 (see footnot@)36

537 International Committee of Red Cro&sjstomary International Humanitarian Lawle 93 (see footnote 129).
Rape and other forms of sexual violence are pradubit
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The Rome Statute defines the elements of the cdmeape in non-international armed
conflicts for the ICC are as follows:

e The perpetrator invaded the body of a person bydaohresulting in penetration,
however slight, of any part of the body of theiwicor of the perpetrator with a
sexual organ, or of the anal or genital openingtu victim with any object or any
other part of the body.

e The invasion was committed by force, or by thrédbrre or coercion, such as that
caused by fear of violence, duress, detention,hmggical oppression or abuse of
power, against such person or another person, otaking advantage of a coercive
environment, or the invasion was committed agagterson incapable of giving
genuine consent.

* The conduct took place in the context of and wasa@aated with an armed conflict
not of an international character.

e The perpetrator was aware of factual circumstanted established the existence of
an armed conflict®

This definition is purposefully detailed and compasive, and may not correspond with the
definitions found in many traditional criminal lajurisdictions>*® Two elements will be

examined more closely below, the “physical invagiba sexual nature”, and “coercion”.
a) Invasion

The element of ‘invasion’ is akin in most respetcighe traditional criminal law element of
‘penetration’. However, the Rome Statute draftenpleyed the term invasion in an effort to
make the term gender neutt® Still, the concept of invasion in the Statute lissely linked

to penetration, since the invasion of the body nstiitresult in a penetration of any part of
the body of the victim or the perpetrator with awsd organ or of the anal or genital opening
of the victim with any object or any other parttiog body, however slight.

b) Force, Threat of Force, or Coercion

A closer examination is necessary of the secondezié surrounding the lack of consent. It is
clear that the terms “force, threat of force orrcam” of the Rome definition should not be
interpreted narrowly: a specific coercive act i$ reguired to be proven, rather the ‘overall
circumstances’ of coercion are relevant. The RofeBrocedure and Evidence of the ICC
state the principle in this manner:

In cases of sexual violence, the Court shall bedeniby and, where
appropriate, apply the following principles:

%38 Rome Statute, article 8 (2)(e)(vi)-1 “War crimerape” (see footnote 145)
%39 The elements of rape traditionally appear in anfeimilar to:
1. The sexual penetration, however slight
2. Of the vagina or anus of the victim
by the penis of the perpetrator
or any other object used by the perpetrator;
or of the mouth of the victim by the penis of trergetrator;
3. by coercion or force or threat of force agathstvictim or a third person.
%40 5ee Rome Statute, article 8 (2)(e)(vi)-1 “War crinfieape” (see footnote 145). Penetration couléhberpreted
as involving only a male as the actor.
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(a)Consent cannot be inferred by reason of any wordsoaduct of a
victim where force, threat of force, coercion okitegy advantage of
a coercive environment undermined the victim’s igbito give
voluntary and genuine consent’(emphasis add&d).

Thead hoctribunals also apply this elemeatd have interpreted these terms to ensure they
address all situations where the sexual invasiomas voluntary or is otherwise non-
consensua? The International Criminal Tribunal for Rwanda fexample, has ruled that
“[tlhreats, intimidation, extortion and other formaEduress which prey on fear or desperation
may constitute coercior™®® The Special Court for Sierra Leone has also rthati “coercive
circumstances™ are not limited to evidence of pbak force, particularly during armed
conflict:

[lln situations of armed conflict, coercion is alstoalways universal.
Continuous resistance of the victim and physicatdoor even threat of
force by the perpetrator is not required to estsindid coercioni:*

In fact, there are circumstances where the victimém-consent can be presumed. In
Prosecutor v. Furundzijafor example, the court held that “any form of wafy vitiates
consent.®®

Another point to be made with respect to coercind eonsent is that international law also
recognizes that certain individuals may be incapalil giving genuine conserif. On this
point, the Rome Statute’s Elements of Crimes sthts'a person may be incapable of giving
genuine consent if affected by natural, inducedage-related incapacity* It could also
cover situations where the victim has a disabditys under the influence of drugs.

9.2.2 Other Sexual Violence

“Other sexual violence” is generally understood de a broader category than rape,
encompassing acts that do not meet the latterigitiehal requirements. It is not limited to
physical invasion of the human body and may inclages that do not include physical
contact® It serves as something of“mafety net’ by assuring the punishment of sexual
offences that are often difficult to capture in @amanical description®° For example,
crimes such as serious sexual assault or molestati® included in this categoty. With
respect to non-international armed conflicts suglthat in Nepal, the Rome Statute contains
the separate crime of ‘sexual violence’ with thikofeing elements:

* The perpetrator committed an act of a sexual naagainst one or more persons or
caused such person or persons to engage in anfacsexual nature by force, or by
threat of force or coercion, such as that causedelay of violence, duress, detention,
psychological oppression or abuse of power, agamsth person or persons or

%41)cc, Rules of Procedure and Eviden¢€C-ASP/1/3 (2002) rule 70
%42 Kunarac,|CTY Trial Chamber (2001) para 460 (see footnote 164)ing that force, threat of force and
coercion mean “where such sexual penetration oaettiheut the consent of the victim.”)
:ﬁAkayesuICTR Trial Chamber, (1998) para 688 (see footno&3.39

Ibid.
%% Furundzija ICTY Trial Chamber (1998), para 271 (see footn@@)3
%4 The point here is the capacity to give one’s cohset the consent itself.
4" Rome Statute, Article 8 (2) (e) (vi)-1 “War crimérape” (see footnote 145) Children below the agéf
cannot give valid conserfrosecutor vBrima et al. (AFRC CaselCSL, Appeal Chamber, no. SCSL-04-16-A,
Judgment, 22 February 2008, para 694.
%48 Akayesu|CTR Trial Chamber (1998), para 598 (see footnote .398)
%4 bid, para 596.
%50 Kvacka, ICTY Trial Chamber (2001), para 180 (see footn@tk)3



NEPAL CONFLICT REPORT 163

another person, or by taking advantage of a coer@rvironment or such person’s
or persons’ incapacity to give genuine consent.

* The conduct was of gravity comparable to that cfeaious violation of article 3
common to the four Geneva Conventions.

« The perpetrator was aware of the factual circumsemnthat established the gravity
of the conduct™*

As is clear in the first element, no invasion ongteation is necessary to complete the crime.
Otherwise, these elements are similar to thoseypd,respecially with regard to the level of
coercion required — precisely the same as thatjé.rimportantly however, ‘other sexual
violence’ is not a category intended to allow pmegmn of sexual acts that are somehow less
serious. On the contrary, it encompasses onlythatsare of “comparable gravity” to other
serious Common Article 3 violations. The purposéoi€apture serious and coercive sexual
misbehaviour during war time that for some defomal reason does not constitute rape.

9.2.3 Individual Criminal Responsibility

Any individual who ordered, solicited, induced, edd abetted, assisted, or attempted the
commission of crimes of sexual violence can be, simould be, prosecutét. Similarly,
where individuals contribute to the commission afime (or its attempt) by acting in concert
with others and with a common purpose, then eadividual may be held liable for the acts
committed by the group® The ad hoc Tribunals have repeatedly employed this form of
liability to establish guilt in the context of sedtwiolence, especially with regards to accused
who occupied senior political or military functiof® The same goes for ‘command
responsibility’ as a mode of liability. Tribunalsave found individuals in positions of
authority responsible for acts of sexual violenegpptrated by subordinates.

9.3 BACKGROUND

9.3.1 Overview

As is pointed out by a United Nations Developmamd-for Women (UNIFEM) expert study
on the impact of war on womérf,the extreme violence that women suffer during lcinf
does not arise solely out of the special conditmingar. Rather, such violence is directly
related to the violence that exists in women’sdidering peace tint& Many societies carry
the idea that women are the vessels of communitginoand men are its protector. These
kinds of gender—specific concepts of honour firgrthltimate expression in time of waF.

%51 Rome Statute, article 8 (2) (e) (vi)-6 “War crinfesexual violence” (see footnote 145) (final twerakents
have been removed as repetitive). There are aler otimes of a sexual nature, including forcegjpaacy,
sexual slavery, enforced sterilization, and enfdnoestitution.

%52 pid, article 25(3).

%53 This includes liability for all crimes that weréoteseeable.” At the ICTY, this mode of liabilitylabelled
“Joint Criminal Enterprise.”

%% Tadi¢, para 536 (see footnote 15Byosecutor v. FurundZijdCTY, Appeal Chamber, no. IT-95-17/-A,
Judgement, 21 July 200rsti¢, ICTY, Trial Chamber (2001) para 2 (see footnote 489¥cka, ICTY Trial
Chamber (2001) (see footnote 391).

%% Blagki, ICTY, Appeal Chamber, (2004) para 613 (see footn68 4Overturned on other grounds).

S8 UNIFEM was the United Nations agency dedicateddieaacing women'’s rights and achieving gender etuali
From July 2010, UNIFEM was incorporated into UN Waomwhich works on thematic areas that inclucler
alia, ending violence against women and advancing ggadgce in democratic governance in stable aadife
states. For more information, see www.unwomen.org

557 UNIFEM, Women, War, Peace: The Independent Experts’ Aseassm the Impact of Armed Conflict on
Women and Women'’s Role in Peace-buildidgw York, UNIFEM, 2002) p.13.

58\Women, Law & Development International, “Gender Eie: The Hidden War Crime” (Washington, D.C.,
1998).
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As violence against women so often goes unpunishbdcomes an accepted norm and tends
to escalate during conflict as violence in genradeases:® The Special Rapporteur on
Violence Against Women has stated that, during tw&men and girls have been raped by
government forces and non-state actors, by potspansible for their protection, by refugee
camp and border guards, by neighbours, local pmdtis, and sometimes family members
under threat of death. . . .Women and girls hawnlderced into “marriages” with soldiers,

a euphemistic term for what is essentially repeasge and sexual slavery® Often, this
treatment is linked to thepatriarchal notions of female sexual purity withnloair. . . . These
values attached to female sexuality legitimize akesagulation of “one’s” women, and the
sanctioning of sexual violence against transgresssrwell as women belonging to the

uothernn . 561

9.3.2 The Social and Cultural Context of Sexual Véoce in Nepal

An unequal gender relation that is pervasive inltepali society has been a
key in legitimizing violence against worméh.

Research in Nepal indicates that a strong patmdrelement lies at the heart of Nepali
society. This patriarchal foundation is also repdlf at the root of social and gender
discrimination in Nepal®® Further, research suggests that patriarchal sodgiwal norms

and practices tolerate sexual violence against worereby legitimating the use of such

violence®*

A patriarchal society is a society which privilegeales and legitimizes gender hierarchy
within a family>®® In Nepal, deep-rooted patriarchal attitudes, cohthased on the assumed
superiority of men in public and private sphered #me strong perception that women are
weak and vulnerable, all undermine a women’s pmsitwithin the family and the
community>® The CEDAW Committee has expressed concern reggrtjratriarchal
attitudes and deep-rooted stereotypes that disoaisi against women remain entrenched in
the social, cultural, religious, economic and poki institutions and structures of Nepalese
society and in the medid®’ A woman’s position is determined by her relatiapshith the
men under whose relational or legal protection mdrmeains, her father when a women is
young, and later her husbarfi Thus, marriage continues to be seen as essential girl,
across class, caste, religion and ethnicity, andséxuality of a girl and its transference to the
husband is considered to be of primary importancéhe parents®

According to research undertaken by leading Nepaiman rights NGO, Women’s
Rehabilitation Centre (WOREC), violence against wonis socially accepted as “normal”

%59 pjd.

%60 Report of the Special Rapporteur on violence againsten, its causes and consequences, Ms. Radhika
Coomaraswamyyiolence against women perpetrated and/or condonyettid State during times of armed conflict
(1997-2000)E/CN.4/2001/73,

%81 The United Nations Special Rapporteur on ViolengaiAst Women, its Causes and Consequefiftsen
Years of the United Nations Special Rapporteur atevice Against Women (1994-2009), A Critical Revigvis
62\WOREC,Violence against Women in Nepal: A Complex and InieisReality(Kathmandu, WOREC, 2006),
p.4.

%63 |bid, p. 1; UNIFEM & SAATHI, “Sexual and Gender BakViolence during Conflict and Traditional Period:
Jhapa and Morang Districts: A Research”, 2008, fporum for Women, Law & Development, “Domestic
Violence against Women in Nepal: Concept, History Bristing Laws” p. 10, Available from
www.fwld.org/article.php.

64 UNIFEM & SAATHI, “Sexual and Gender Based Violerering Conflict and Traditional Period”, p.10 (see
footnote 563)

%55 |bidl,

66 \WOREC,ANWESI: A Year Book on Violence Against Women gRatmandu, WOREC, 2008) p.40.

%67 CEDAW, Concluding Observations: NepdlEDAW/C/NPL/CO/4-5para 17

%68 Advocacy Forum and International Centre for Traosél JusticeAcross The Lines: The impacts of Nepal's
Conflict on Womei(2010), p.34WOREC,ANWESI 2008p.40 (see footnote 566)

%69 FWLD, “Domestic Violence against Women in Nepai,8 (see footnote 563)
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and remains high in Nepdl Research conducted by WOREC in Udayapur and Morang
Districts found that “B]exual violence is a very common phenomenon ial Mepaf.>"
Adolescent girls and married young women are expose various forms of sexual
harassment at home, in villages, schools, as wellising public event¥?

9.3.3 Consequences of Sexual Violence for the VigtFamily and Community

The consequences of sexual violence such as stigialatization, isolation,
disowning from the family are fully functional, thisexual violence] always

gets swept under the carpet giving more poweréovtblators>”

Sexual violence has consequences on several Idats for the individual victims, but also
for her/his family, community and society at larfecan have a disastrous impact on health,
causing injuries, unwanted pregnancies, sexualudgsibn, HIV/AIDS and other sexually
transmitted infection’* Significantly, in Nepal it has been found that mamomen are
unaware of such effects and that sexual healthlgmsbare not considered problems unless
they become visibl&> Sexual violence also has psychological effectsluing anxiety,
post-traumatic stress disorder, depression anitsdié

Social and cultural consequences of sexual violemcthe victim can be at least as severe as
the health or psychological consequences. As discuabove, much individual and collective
cultural identity is woven around women’s sexuaiitfNepal>’’ and female victims of sexual
violence can be considered as having lost theiohol® A girl’s honour is perceived as a
delicate asset that must be preserved, even atdagti’® and “[i]f a girl fails to protect
herself or gets victimized, not only she loses eegpbut also the family and even the entire
village feel a sense of shan®€”As a consequence, there are cases related andtadrto
the conflict where women have been doubly victidizer having reported violence they
suffered and stigmatized within their own commugstiMany of those who could rely on the
support of their families, local or internationabyanisations, have moved to Kathmandu or
abroad to start a new life.

9.3.4 Obstacles to Securing Justice in Nepal

Though sexual violence as a strategy of war and dsiman rights issue has received
increasing global attention, the direct supportdeegeby women who are victims of such
violence is still inadequafé; and Nepal is no exception. One of the main obstatbr
women seeking justice in Nepal the limited, andsiime places non-existent, support
structures for victims of sexual violen®é.

Furthermore, the existing legal framework for addneg sexual violence has been criticised
by human rights and other organizations as inadequrstly, the definition of rape is

SO\WOREC,ANWESI 2008p.12 (see footnote 566), WORE&jolescents and Youth Speak about Violence and
its Impact: A Case Study in Eastern Nefiéthmandu, WOREC, 2003) p.5.
571 |bid, p.44.
72 pjd.
S WOREC,Violence against Women in Neppl19 (see footnote 562).
574 UNIFEM, Women, War, Peadsee footnote 557),
7S WOREC,ANWESI 200gsee footnote 566) .
57 UNIFEM, Women, War, Peadsee footnote 557),
:z; WOREC,Adolescents and Youth Spdake footnote 570)
Ibid.
57 pid.
%80 pjd.
%81 UNIFEM, Women, War, Peadsee footnote 557).
%82 UNCT-Nepal, “Joint UNCT Input on Nepal for the Repofithe Secretary General to the Security Courrcil o
the Implementation of SCR 1820 on Women, Peace aoatig, April 2009, para 50.
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narrow and focuses on issues of “consent” rathem tinvasion of body®® Secondly, rape
includes only penetration by sexual organ, and doe¢sllow for other forms of penetration,
such as oral sex or penetration by objé¥Fhirdly, the 35-day statute of limitations is too
short, especially where a victim is often too tratimed and frightened to come forward
within such a short period of tim& In cases where women do try to press charges, they
often face pressure by the perpetrators and in s@®ses their communities to withdraw the
charges in the name of “social harmony”. In sorrstances the police refuse to file a case
because there is no medical report, while the doetinises to do a forensic examination in
the absence of a First Information Report.

As pointed out by the Nepal WOREC, complicated amrgensive legal processes, where
confidentiality is lacking, prevent women from skk justice>® Sexist attitudes that
downplay the seriousness of violence against woalen appear to influence decisions to
arrest, prosecute and convict perpetratdrdhe apparent failure of the police and judicial
system to support investigation and prosecutiomases of sexual violence reinforces the
culture of impunity on which sexual violence thsvé& Reportedly, political protection of the
perpetrators forces victims and their families tthdraw cases or remain silent in the face of
life-altering threats®® There are also are reports of cases where monte¢asfits have been
providsegd0 to the family of the victim to prevent tlease from being filed and becoming

public:

With regards to justice sought for acts of sexualence committed during the conflict, the
Institute of Human Rights Communication, Nepal (IBRN) found that when offences of
sexual violence or rape allegedly committed by 8gc&orces were reported to any level of
authority, actions were rarely takefiJHRICON reports that a small amount of money would
be given to those who lodged a complaint to “keejett, including in one case where a 13-
year-old girl was allegedly raped by Security Ferpersonnet?” In most cases, IHRICON
found that no real investigation was undertakEICEDAW also urged the Government of
Nepal to take action to address instances of sexolaince during the conflict, stating that,

[T]he Committee remains deeply concerned that ca$esexual violence,

including rape allegedly committed by both secufityces and Maoist

combatants during the armed conflict, are not beingestigated and

perpetrators have not been brought to justice. Tammittee is also

concerned that a large number of women affectedthiey conflict face

difficulties in accessing justice and that the statof limitations on filing

complaints relating to rape and other sexual offencould obstruct access
to justice by women victims of rape and other skxdf@nces during the
conflict. The Committee is further concerned thanhysurvivors of sexual
violence during the conflict are suffering from &Eyost-traumatic stress
disorder and other mental and physical health peohs. In addition, the
Committee expresses its concern about the lackoofen's participation in

peace and reconstruction process¥s.

%83 |bidl,

%84 |bid.

%85 |bid para 36; CEDAWConcluding Observations: Nepal EDAW/C/NEPAL/CO/4-5, para 35

%86 WWOREC,ANWESI 2008see footnote 566).

%87 bid, p.33.

%88 UNCT-Nepal, “Joint UNCT Input on Nepal” , para 5@ésootnote 582).

%89 UN Country Team (UNCT), Nepal, “Joint UNCT Input Niepal for the Report of the Secretary General to the

5Sggcurity Council on the Implementation of SCR 1820&men, Peace and Security”, April 2010, para 50.
Ibid.

%9 |nstitute of Human Rights Communication, Nepal (IHRN)OSexual Violence in the “People’s War”: The

Isggpact of Armed Conflict on Women and Girl in Nep@athmandu, IHRICON, 2007) p.31.
Ibid.

%93 pjd.

%94 CEDAW, Concluding Observations: NepdlEDAW/C/NEPAL/CO/4-5, 29 July 2001, para 35.
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During the conflict, access to legal aid was limite non-existertt> Access to psychosocial
support was also extremely rare, especially inlaneas or remote districts. Today, Nepal

still lacks an integrated support model for victioissexual violence, encompassing access to
healthcare, psychosocial support and legal aid.

9.3.5 Under Reporting of Sexual Violence

Taboos surrounding sexual violence in Nepali sgcaetd the general culture of silence are
the biggest challenge to data collectidhThese taboos make it difficult to document sexual
violence without risk of causing harm to the vidinwhich is a fundamental principle in
human rights monitoring.

As discussed above, many women were silenced bgtibma attached to sexual violence
both in war and peacetim&. WOREC reported that the registration of cases iolemce
against women was lowest in the Far-Western Regiomarily because of a lack of support
mechanisms for wometi: In the Central Region, the support mechanism wtadively better
for female victims; hence they were reportedly mapen about violence they had fac&d.

Not surprisingly, information on conflict-relateéxaial violence is still scarce. The fact that
most violence, including rape, during the confldiiegedly took place in rural and remote
areas has contributed to tAf$ The culture of silence is said to have been retefd by the
militarization of the country, further discouragim@men from speaking up about the reality
of abuses they faced during the confifét.

Fear of retaliation and further victimization hasoareportedly contributed to the under-
reporting of sexual violence. WOREC found that wona¢ community level were afraid to
register complaints in cases of violence allegdnlySecurity Force¥? Even if they did, it
was perceived as useless to lodge a complaint becstate institutions, such as the police,
would not investigate or intervene in relation tiegations against the armiy’. As well as the
attendant stigmatization, women who complained &lsked being branded as a Madft,
with all the consequences that might entalil.

9.4 ANALYSIS: INDICATIONS OF TRENDS

This section examines cases of sexual violenceadt@airred during the conflict. Given the
very limited number of cases of alleged sexualeriok in the available data, the first part
reviews existing major research. The second pames cases recorded in the TIRA.

595 USAID, Nepal Rule of Law Assessment, Final Re@& August, 2009) Available at
http://nepal.usaid.gov/downloads/all-downloads/gatg/16-evaluation-reports.html
%% UNCT-Nepal, “Joint UNCT Input on Nepal” para 4 ($eetnote 582)
%97 |HRICON, “Sexual violence in the “People’s War” (deetnote 591)
:Zi WOREC,ANWESI 2008p.13 (see footnote 566).
Ibid.
800 FWLD, “Domestic Violence against Women in Nepaeé footnote 563), See also CEDA®GHncluding
Observations: NepalCEDAW/C/NEPAL/CO/4-5, para 36(d).
601 WOREC, Violence against Women in Neppl1,19 (see footnote 562).
€02 bid, p.2.
803 |pjg.
894 pid.
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9.4.1 Existing Research by NGOs and the United a8

a) Research by Advocacy Forum-Nepal and Internati@enter for Transitional
Justicé®

Collaborative research by the Advocacy Forum-Nép&l) and the International Center for
Transitional Justice (ICTJ) was undertaken withdfme of understanding “the impact of the
armed conflict on women in Nepal” and suggestingategies to assist women affected by
war and their communitie$®® The research was conducted in 16 districts adhessountry
from January to June 20§9and included in-depth interviews with victims afrhan rights
violations with deliberate efforts to reach womemiarginalized group$®

The AF/ICTJ research concluded that both MaoistsSecurity Forces personnel perpetrated
sexual violence, including rape. However, the mbjmf allegations were made against the
Security Force&” During the earlier period of the conflict, womenthe Mid-Western and
Western Regions became victims of sexual violentieviing Nepal Police operations, such
as “Operation Romeo” and “Operation Kilo-Sierra®® However, the most egregious acts of
sexual violence during the conflict period weresading to the AF/ICTJ research, allegedly
committed by the RNA after their deployment in 208dd by the Nepal Police under Unified
Command between 2003 and 266%.

AF/ICTJ found that Security Forces personnel “frexgfly” subjected girls and women to
sexual violence during search operations and ounlaegatrols’> AF/ICTJ also concluded
that victims of sexual violence by Security Foreesre “often” accused of supporting the
Maoists or with some affiliation with theff? It is alleged that Security Forces subjected
female Communist Party of Nepal (CPN (Maoist)) eadto particularly brutal forms of
sexual violencé* Rape, the AF/ICTJ study claimed, was a “commorctime’ adopted by
the RNA to punish female Maoist cadres and sympatki*

In general, women who lived close to army barramk#é areas perceived to be the Maoist
strongholds were said to be more vulnerable toalesalence by Security ForcéS.Women
and qirls were found particularly vulnerable whiledertaking daily livelihood activities
outside the home, such as collecting firewood atcth, fetching water, going to the market or
performing domestic work at home aldfiéThe report also alleges that individual Security
Forces personnel took advantage of the climatemgfunity which existed during and
following the conflict where they were rarely he@ldcountable for criminal actions, including
sexual violencé™®

AF/ICTJ research also found an upward trend ofefatzarriages and a phenomenon of
‘conflict wives’.®*® The research opined that because of a senseesfuiiity, girls and their

605 AFN and ICTJAcross The Linegsee footnote 568).
608 |pid, p. 13.
807 |bid, p. 15, Far-Western region; Kailali, DadeldiuAchham, Mid-Western region; Bardiya, Kalikot and
Rolpa, Western region; Baglung, Kapilvastu and Pali@amtral region; Dhanusha, Dolakha and Makwanmd, a
5gstern region; Morang, Okhaldhunga, Siraha, Sidpistricts.
Ibid.
€09 |hid, p. 49.
610 bid, pp. 49-50. See Conflict Timeline for inforritat on date and locations of these operations.
611 bid, p. 49.
612 pid, p.51.
13 bid.
614 bid, p.48.
®15 bid.
618 |bid, p. 47.
®17 bid, p. 53.
618 |pid.
619 pid. at p. 55.
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families believed that having the status of a redrmperson would provide some sort of
protection against sexual violence and abuse byrgd-orces as well as from recruitment
by the CPN (Maoistj?*’ Presumably for similar reasons, AF/ICTJ reseactimd an increase
in child marriage. Many girls were reportedly abamed while pregnant, and left to face
severe social and economic difficultfs.

Concerning the low number of allegations of sextalence against Maoists, the AF/ICTJ
report commented that sexual violence was agaihst morms and ideology and
counterproductive to the overall political strategfythe Maoists*> However, the AF/ICTJ
report noted some cases where women affiliateth¢oGovernment or Security Forces had
been allegedly subjected to sexual violence by Btacadre§?® AF/ICTJ's research also
found several cases where Maoist commanders refppdemmitted rape by forcing females
to enter sexual relationships with th&hForced and unsafe abortions were also allegedly
performed on pregnant female cadgs.

b) Research by the Women'’s Rehabilitation Céfftre

In its report entitledViolence against Women in Nepal: A Complex andsibl Reality,
WOREC documented cases of violence against woméneba October 2005 to April
2006°%%" Although the period covered was during the conftice research covered not only
conflict-related sexual violence, but also non-tiotifelated violence, such as domestic
violence. The research covered 62 of Nepal's 7Biclis spanning all regions of the country.

WOREC research concluded that State forces werendie perpetrators of sexual violence,
though the report acknowledged its contributors @idficulty in piercing “the depth of the

community” in relation to documenting Maoist misdaoist°2®

The report also cautioned that, out of fear, woméro had suffered violence by Security
Forces were not willing to file complaifitdand that women captured by the Security Forces
who were suspected of being Maoists were ill-te&t&Further, WOREC research found that
the existence of an allegation of being Maoist ddabitimise sexual violence and even the
killing of the victim:

Even if RNA abuse and kill them (community wontée), can be labelled
as Maoist and every act becomes legitiniate.

As with other similar public reports, WOREC reséaatso found evidence of the “conflict
wives” phenomend where some Security Forces personnel reported Bewomen
partner during their period of assignment, and feérnthem when they moved on to the next
duty post®® Such “wives” were considered impure and immorahie community once their
“protectors” left, resulting in ostracization antigmatization for them and any children from
the relationship. WOREC also found evidence of ddrsex workers near army barracks

620 |pid.

%21 |bid.

622 pid, p. 56.

23 pid., p. 49.

24 |pid., p. 56.

625 pid., p. 57.

628 \WOREC, Violence against Women in Nefgate footnote 562)
%21bid, p. 1.

628 |bid, p.17.

629 |pid.

830 pid., p.16.

&3 |bid., p.17, quoting a Women Development Officei¥estern Region.
632 |bid., p.17.

33 |bid., p.3.

834 pid.
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with the suggestion that internally displaced wonmere particularly vulnerable to such
trafficking or coercion given their lack of econansiecurity and support systém.

c) Research by the Institute of Human Rights Coniration, Nepal (IHRICON§®

Research on sexual violence during the conflictentadken by IHRICON was aimed at
identifying the incidence of rape and sexual viockemmong young women and girls in the
vicinity of Maoist and Security Forces barracks amdssess its consequenté$HRICON
conducted its research in Banke, Bardiya, Jumldpd&a@nd Achham Districts between
September and November 2006 through interviews elsas focus group discussiéfi.In
each district, the research sites were chosen lmas#te presence of an army barrack as well
as th§§§ areas in villages and schools where bethriy Forces and Maoist cadres were
based:

The research also reported rape c&8€emd concluded that all levels of army personnel ha
been involved in sexual violence. IHRICON obsentkdt lower ranking offenders were
almost never punishéd: The particular vulnerability of women while theyere out
collecting fodder or firewood was emphasiZ&dand that threatening women with the
accusation of being Maoists meant all manner efrétitment was justifief®> IHRICON
confirmed the prevalence of “conflict wives” of tBgate Security Forces, in findings similar
to those of WOREEY

d) Research by UNIFEM and SAATHI in Jhapa and Mgristrict$*

Though limited in its geographical coverage to thgiricts of the eastern-mosarai, a study
by UNIFEM and SAATHI examined sexual and genderetagolence in the conflict and
post—conflict periods. The research covered caké98girls and women, aged 11-74 years,
of varied caste and ethnicit{f

The research found that sexual violence commitieddn-family members, (which included
parties to the conflict as well as neighbours), Vi@md to be higher during the conflict
period®’ Of all the respondents, 18 per cent had faced stype of sexual violence
committed by non-family membe?€ Significantly, the research found that the vulbdity

of girls and women during the conflict period iresed, due to lack of or limited security
systems at the community level, absence of malebaesrat home and increased authority of
insurgents and armed forces, making them primeetagj sexual and gender based

violence®*®

835 |pid.

838 |HRICON, Sexual Violence in the “People’s Wafgee footnote 591)
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8% UNIFEM & SAATHI, “Sexual and Gender Based Violergring Conflict and Traditional Period” (see
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e) Assessment Mission by OHCHR, UNFPA, Advocaaynrand Centre for Mental
Health Counselling in Achham District

In 2009, OHCHR received information from a womeN&O based in the Far-Western
Region that a number of women in a particular gdlan Bhatakatiya Village Development
Committee (VDC), Achham District had been rapedRiyYA soldiers following a Maoist
attack on the District Headquarters in Mangalser2d02. As a result, OHCHR conducted a
preliminary assessment mission in February 200Qitkieed provided evidence of previously
unreported conflict-related sexual violence cagethat area following a Maoist attack. The
assessment also found that many of the allegedviafims also faced a range of subsequent
reproductive health problems.

In May 2009, OHCHR, United Nations Population F{hiiNFPA), Advocacy Forum-Nepal
and Centre for Mental Health Counselling (CMC) jyirundertook a mission to Bhatakatiya
VDC to set up a temporary women'’s reproductive theedmp to assess pressing health needs
and to provide basic and immediate medical andhmsarxcial support to victims. Crucially, in
the course of treatment and counselling, those imdicated having experienced sexual
violence were referred to documentation personnel.

The three-day assessment mission found that maplgeere still reluctant to talk about the

issue of sexual violence and that it had never logpemly discussed in the community. Of the
322 women who visited the camp, a total of 14 ca$segrious sexual violence (nine cases of
rape and five of attempted rape) were documented.

Remarkably, the team also found that none of tseshad been filed with the police or at the
district administration office. OHCHR assessed that victims of sexual and gender-based
violence were not receiving any support, eithenfrine Government or other organizations.
Considering the sensitive nature of sexual viole@eCHR remains convinced that there are
more cases of conflict-related sexual violence tlatain unreported and undocumented.

Based in part on the experience of this pilot misslUNFPA and United Nations Children’s
Fund (UNICEF) initiated a joint project in 14 of ethmost conflict-affected districts,
combining reproductive health camps with documématpsychosocial counselling services
and provision of legal aid. The report is to belhed at the end of the two-year project and
Is expected to shed further and much-needed lighsexual violence during the conflict
period and the needs and demands of the surivors.

9.4.2 Analysis of Incidents Identified During thed®erence Archive Exercise
a) Overview

Cases recorded in the TIRA indicate that Secutgds appeared to have perpetrated the
majority of reported cases of sexual violence. Qiubver one hundred cases catalogued, 12
list Maoist personnel as perpetrators. Among theesaeportedly committed by Security
Forces, an almost equal number refer specificallyhe Nepal Police and the Neal Army,
whereas other cases refer to the Armed Police Fdhee Security Forces, the Unified
Command or the “police” as perpetrators. The inuisieperpetrated by Nepal Police are
evenly distributed throughout the conflict periadhilst those by the RNA were mostly after
2001, reflecting their date of deployment.

850 UNCT-Nepal, “Joint UNCT Input on Nepal 2010,” ps&é footnote 589)JNFPA/UNICEF, “UN Peace Fund
Proposal on UNSCR 1612 and 1820”, 2010, on file @HCHR-Nepal.
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Most violations concern alleged rape, gang-rapeattampted rape with some cases relating
to forced nudity>* Several cases identified during the referenceiseobxercise, allegedly
perpetrated by Security Forces, involve rape of alemMaoists where they suffered
particularly brutal sexual violence and eventualbre killed.

The data available indicates that children, i.elsginder 18 years old, were particularly
vulnerable during the conflict period. More thareahird of the victims were children, with
many of those victims under 15 years old. Thereeaemn cases where the victim is under 10.
A number of cases had multiple victims, often wheexual violence was reportedly
committed by Security Forces personnel in the awfssearch operations. There are cases
where victims were allegedly sexually violated wigegnant, and of victims with mental
disabilities. Further, some lost their lives agsult of unwanted pregnancy caused by rape or
during the course of abortiGr.

b) Alleged Sexual Violence by Security Forces

With the limited number of reported cases, it iiclilt to establish trends in terms of how
rape and other acts of sexual violence were comdiittHowever, from the information
available, it appears that there was a patternegfia violence apparently committed by
Security Forces personnel in the course of seggdioinand interrogating Maoists. Reported
incidents took place in and around the house ofvitiam as well as after the victims were
taken into custody. There are indications that fendaoist cadres faced particularly brutal
sexual violations and were sometimes subsequeiltgdk Security Forces also allegedly
committed opportunistic sexual violence, where therpetrators appear to have taken
advantage of the vulnerability of the victims dgrithe conflict period and the climate of
impunity, using the suspicion of a link to the Mateito justify their actions.

i) Alleged Sexual Violence by Security Forces ia thourse of Searching For and
Interrogating Maoists

Rape and other forms of sexual violence were alllggeommitted in the course of searching
for Maoists often in and around the victim’'s horiidie TJRA identifies numerous cases
where the victim was raped at her home during beaperations or forcibly taken from her
home and then raped at a nearby location. In adymiase, a number of Security Forces
personnel would visit the victim’s residence durthg night, asking for certain male family
members suspected of being linked to the MaoistkileNin the house, Security Forces
personnel would allegedly rape female victims, siimmes in the presence of children or other
family members. Victims were also forcibly takent @i their house to a nearby location,
such as a cowshed or the jungle, where they weredralhere are many cases of alleged
gang-rape. There are also recorded instances witenen were forced to strip during house
searches by Security Forces personnel.

Emblematic Case 9.1%%

Narrative Between May and August 1998, 15 women of MahatiemsVDC, Sindhuli
District, including a 16-year-old girl and four wem of ages 20, 27, 28 and 40 w
reportedly raped by the Police. The alleged rapeewommitted during the course

“Kilo Sierra II” Police Operation. The Police ergerthe victims’ houses in search
Maoists and raped and sexually assaulted the \dctim

%1 See section 8.4.1(e), Assessment Mission by OHCHNERA, Advocacy Forum and CMC in Achham
District, p. 171 The absence of allegations of aéxiolence other than rape should be seen adeztioh of the
under-reporting of such violence rather than itsemige during the conflict period.

652 Nepal adopted a law that legalised abortion in2200

%3 OHCHR source confidential Ref. No i0261
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Emblematic Case 9.2%*

Narrative In February 2002, in Achham District, a large mem of Nepal Army
personnel came to the victim's house after the Btaamitack in Mangalsen, the Distr
HQ. Earlier in the day, they had come to the vidilmouse to collect food arghee At

night, three Nepal Army soldiers in uniform cameaiagto the victim's house while h
husband was not home. The soldiers kicked the dpen, and said “Daughter of
whore, take off your clothes.” They forcefully giped the victim, laid her down and,

front of her children, raped her, accusing hereihf) a Maoist.

Also in February 2002, in Achham District, anothertim was allegedly gang—raped
members of the Nepal Army who came to the victindsise. They took her upstairs

raped her, reportedly in order to coerce her tatileMaoists.

In yet another case, in February 2002, Achham bistithe house was surrounded
Nepal Army soldiers. They yelled, “Come out of ydwuse, you swine Maoists.” T
locked door was forced open by soldiers. The vistimother, younger brother and sis
were taken out of the house after which the Sectarces questioned the victim ab
her father’s affiliation to the Maoists. They slaggher and dragged her by her hair. T
also beat her mother unconscious with a wooden @loe victim believes that about fi
soldiers raped her, saying that it was the reduieo being a Maoist. Later, another
soldiers entered the room, raped her and subjéetetb more beating

Emblematic Case 9.8%

Narrative: In 2004 at midnight in Kavre District, around telain-clothed Security Forc
personnel came to the victim's house. They toldvilkém’s father to open the door
the pretext that they were friends of his son wad joined the Maoist party. Out of fe
the father did not open the door. Security Forasqrenel broke the door in and ente
the house. After searching the house, they puliedsictim, an 18-year-old student, fr
her bed. She cried out “I am not a Maoist. | antudent of grade seven and social wo
in Rural Energy Development Centre, Kavre.” Abauefsecurity personnel took he
the cowshed. Members of her family were preventethfentering, but they could
her painful crying and moaning voice for the néxéfours.

Around 5am, Security Force personnel removed tl&nvifrom the cowshed and h
father and other family members heard three or founds of gunfire about 100 met
away. Later, they found the victim's naked bodyhniter bloodstained clothing a
underwear nearby. Her body had bullet and othemasuo the head and injuries to
stomach and che

Rape and other forms of sexual violence committednd the course of interrogating
Maoists also allegedly happened in custody. In éveeported cases, the victims were
arrested and detained or taken to a police staticen army barrack. During the detention,
they were sexually assaulted and/or raped. In ase m 2000 in Kailali District, a 27-year-
old victim was arrested from her house by four gmiien. She was allegedly raped after
being taken to the police pdst.

54 OHCHR source confidential Ref. Nos. 2072, 2075, 2078.
655 Ref. No. 2004-02-13 - incident - Kavre _0262.
56 OHCHR source confidential Ref. No. 4024.
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Girls or women who were suspected of being Maaipisear to have faced particularly brutal
sexual violence with several cases where rape eallggpreceded unlawful killings. For
example, in 2001, a Maoist cadre, [name withheldgd 25 years, was arrested in a village in
Humla District. It was reported that after the atre25 RNA soldiers raped her, and
subsequently shot her deBd.In another similar case, in 2001, Humla Distrigtfemale
Maoist Cadre, [name withheld], was chased by a comebforce of the RNA and Nepal
Police. At the time, she was reportedly seven ghtaeinonths pregnant. The RNA caught her
in Kigggi village and allegedly first raped her, bd#er severely and then shot her in the
back.

Emblematic Case 9.£°°

Narrative In another case, [name withheld] was allegedpedathen murdered. At t
time of the incident in September 2002, the viatias in hiding fearing that she might
arrested by Security Forces personnel due to ligiatidén with Janmorcha. At arou
midnight, uniformed Nepal Army personnel came te tiouse where she was stay
The victim’s sister who opened the door was takenhy two soldiers. With a pis
aimed at her head, the sister was led to a neabigle. After her sister was forced
identify the victim, who was now blindfolded, onétbe soldiers said that they sho

kill the sister. Another said, “We will do it latérThey then led the sister back to
house and threatened her not to come out. Afteesone, gun shots were heard. In
morning, the victim's almost naked body was fougithd 200 metres away from t
house. Her breasts had been cut off. Her body badhpt wounds to the head and
eyeballs were protruding from their sockets. She wearing dungi — traditional wra
skirt, and T-shirt that night. However, when hedyavas found, the clothes wer
thrown on her to cover her naked body. Her genvt&lse swollen.

ii) Opportunistic sexual violence allegedly committby Security Forces

Reported cases show that sexual violence was coethilyy Security Forces personnel in an
opportunistic manner, using the claim that theiviavas a Maoist. Several cases recorded in
the TIRA follow the same pattern: In 2004 in Sartstrict, a 23-year-old woman was
raped by police in her own hou¥8In 2002, in Udaypur District, a 30-year-old womaas
asked to come out of her home at night by peomatifying themselves as Security Forces
personnel from Taraghari Barracks. After taking adittle further away from her house, she
was raped®® In February 2002, in yet another case from Achtiistrict, the victim was
returning home from the jungle after collectingggdor her cattle. She encountered a group
of approximately ten RNA personnel. After assagltirer and accusing her of being a Maoist,
one of the personnel dragged the victim away ammbdaher while others waited at a
distance®

c¢) Alleged Sexual Violence by the Maoists
The number of reported sexual violence cases alggeommitted by the Maoists is low

compared to that of those allegedly committed bguBty Forces personnel. Given the
limited number of cases, it is not possible to eiscany clear patterns or trends. However, in

%7 OHCHR source confidential Ref. No 5479.
58 OHCHR source confidential Ref. No 5475.
59 OHCHR source confidential Ref. No 0189.
660 OHCHR source confidential Ref. No 2882.
®61 OHCHR source confidential Ref. No i3161.
62 OHCHR source confidential Ref. No 20609.
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contrast to sexual violence allegedly committedriltiple Security Forces personnel against
suspected Maoists, sexual violence allegedly cotachtty Maoists (which include reports of

rape, attempt to rape and gang-rape) appear tobe epportunistic in nature and committed
by individuals rather than groups of cadres.

In one case in September 2001, in Nuwakot, a 1P-glelagirl who had been cutting grass
was allegedly raped by a member of the Maoist y@l#eople’s governmefft In another
case, in August 2005, in Saptari District, the pagtor, an alleged Maoist cadre, appeared at
the victim's house demanding food late at nightleviier husband was not at home. After
eating the food, the perpetrator left but returhed hours later, forced the door open and,
armed with &hukuriknife at the victim’s throat, reportedly raped ffér

In yet another case, in the late evening of Janfi§6, in Jumla District's District
Headquarters, four drunken Maoist cadres enteredititim’s room and raped her and three
other womert®®

Also in January, 2006 in Kanchanpur District, a Macadre, who had previously made
advances towards the victim, allegedly lured héo the jungle, tied her up and raped her.
Fearing for her life, the victim did not struggléhe victim’s family initially filed a complaint
with the Maoists. However, in a hearing that neithe victim nor her family were permitted
to attend the hearing, it was decided intercoursé heen consensual. When asked by
OHCHR why the family had not complained earlier athibe cadre, the father responded that
he was unable to do so against an active Maoisef3d

Investigation and prosecution of sexual violenckegaldly committed by both Maoist
personnel and Security Forces personnel must @lsatied out as a matter of urgency. The
victims of such reprehensible violence deservegest

863 OHCHR source confidential Ref. No 0941.

664 OHCHR source confidential Ref. No 1210a.
665 OHCHR source confidential Ref. No 1210b.
666 OHCHR source confidential Ref. No 1210c.



176 CHAPTER 10 — ACCOUNTAIBLITY

CHAPTER 10 — ACCOUNTABILITY ©¢7
AND RIGHT TO AN EFFECTIVE REMEDY

10.1 OVERVIEW

According to the available documentation that heenbexamined in the course of compiling
this Report, it is reasonable to suspect that u§@060 serious human rights or international
humanitarian law (IHL) violations may have been aatted during the decade-long conflict,
most of which constitute the categories of violasioeviewed in previous chapters. However,
at the time of writing this report, no-one in Nepak been prosecuted in a civilian court for a
serious conflict-related crime. It is therefore s@@able to conclude that there has been a
systematic failure on the part of responsible aitibs to bring individuals to justice, and
that this lack of accountability served to perpttudne commission of additional abuses
during the conflict. Accountability, therefore, rams a matter of fundamental importance to
Nepal as it deals with its legacy of conffit.

This chapter begins by recalling the many publimegitments to accountability by relevant
actors and institutions. Secondly, it sets outithiernational legal framework related to the
obligation of the authorities to provide victims wiolations and their families with an
effective remedy, since this is crucial to ensutingt violators are held accountable for their
criminal actions. Thirdly, the institutional meassy powers and obligations that existed in
Nepal during the conflict to ensure accountabiiity serious criminal conduct are identified,
to set out which institutions and officials had they to provide an effective remedy. Finally,
based on OHCHR-Nepal's own experience and on dtfailamformation included in the
TJRA, various obstacles encountered by victimsthed families as they sought to pursue a
remedy for alleged violations are also preseffted.

It is hoped that this report will equip the futdreuth and Reconciliation Commission (TRC)
and the Commission on Disappeared Persons to ipddiertheir activities and to explore the
problems surrounding impunity. This may be donegfample, by integrating accountability
issues and lines of questioning into inquiries gatheand in the choice of which officials in
the chain of command to interview. It may also st3si making recommendations for:

...policy, legal, organisational, administrative angractical reforms
necessary to ensure non-repetition of such incglenand measures to be
adopted, forthwith and in future, by the GovernmafniNepal in relation to
the promotion of human rights, strengthening of jtistice system and the
creation of an environment of reconciliatiorf...

87 |nstitutional accountability of conflict parties accountability in a broader sense that incluésstotion,
compensation, rehabilitation, satisfaction, insimiial reform and guarantees of non-recurrenceysid the
scope of this report. For the broader accountgtiibihceptseeReport of the independent expert to update the Set
of Principles to combat impunity, Diane OrentlichedN Doc. E/CN.4/2005/102, 18 February 2005.

668 Accountability and impunity may be viewed as bei@pposite ends of a spectrum of respect forutheeof
law. Thus, the greater the impunity the lesseatteountability, and vice versa. Accordingly, ‘imjiyhand ‘lack
of accountability’ are used interchangeably in thapter.

%9 The purpose in this regard is to provide examiiiasindicate the practice in light of internatibatndards
related to the victim’s right to remedy and accaibility and not to make a comprehensive evaluatifcthen-
existing practices.

670 Draft Truth and Reconciliation Bill, 2011, s.27 asu(f) and (h).
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10.1.1 Public Commitments to Truth and Accountabyli

In addition to the unequivocal language in the rimeConstitution, the Government, the
major political parties and the Security Forceseheapeatedly made commitments to ensure
truth and accountability.

a) The Interim Constitution

The Interim Constitution, drafted on the basis ofitigal consensus and ratified by the
Interim legislature, guarantees the right to coustinal remedy for those whose fundamental
rights have been violatéd It also imposes on the State an obligation toddm a political
system fully compliant with the universally accepteasic human rights... rule of law...
accountability in the activities of political pa, public participation and the concepts of
impartial, efficient and fair bureaucracy, and taimtain good governance while ending

corruption and impunity.. #2

b) The Comprehensive Peace Accord

The CPA of November 2006 speaks explicitly to thle of the TRC as “finding out the truth
about those who committed the gross violationsunhdin rights and were involved in crimes
against humanity in the course of the armed cdnftié

¢) The Government

The Government has repeatedly declared its intemticend impunity and to enforce the rule
of law. During the conflict period, the Governmesgued a public statemeidjs Majesty’s
Government’'s Commitment on the Implementation om&iu Rights and International
Humanitarian Lawon 26 March 2004, which included a promise to éstigate past human
rights violations and prosecute those responsffeSubsequently, on 26 September 2008,
the then Prime Minister Pushpa Kamal Dahal “Pradharstated to the UN’'s General
Assembly , that the Government was committed tarngnthe environment of impunity, and
that the proposed TRC would seek to reach a nagasakance between peace and justice.

d) The Major Political Parties

The 12-point Letter of Understanding between then@anist Party of Nepal (Maoist) (CPN
(Maoist)) and Seven Party Alliance from Novembef2Gtates: “Regarding... [cases Of]
inappropriate conduct... [that have occurred betwdhn] parties in the past, a common
commitment has been expressed to investigate tigemts ... and take action over the guilty
[parties, and publish information] publich?™

In their Constituent Assembly election manifestbg, Nepali Congress, CPN (UML) and the
CPN (Maoist) each made the following statementscamimitments:

671 Interim Constitution of Nepal (2007) article 32gfit to constitutional remedy), article 107 (jurisiibn of the
supreme court)

672 bid, Article 33 (c) Obligations of the State.

67 Comprehensive Peace Accord (2006) Article 5.2.5

674 His Majesty’s Government’s Commitment on the Impfeati®n of Human Rights and International
Humanitarian Law(2004) Point 23

675 pAgreement and Understandings on Peace Negotiatibiepal, point 12, Available at
http://www.peace.gov.np/uploads/Publication/coved#®i%20con. pdf
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NC:°7
The main responsibility of the nation shall be ta empunity through the
rule of law.

[T]he Nepali Congress expresses its commitment warantee good
governance... and justice shall be guaranteed inesptiy ending impunity.

A trustworthy environment with mutual goodwill $Ha created by ending
possibilities of repetition of impunity as per twovisions of the Truth and
National Reconciliation Commission.

CPN (UML)®"”
End to Impunity: All crimes against humanity shadlliable to punishment.

Impunity shall be brought to an end and an envirentrfor reconciliation
shall be established in society. The whereaboutkeotlisappeared shall be
made public by carrying out necessary investigation

CPN (Maoist)?”®
CPN (Maoist)shall put forward... Formation of ‘Truth and Recdration
Commission’ as mentioned in the Comprehensive PAacerd to initiate
action against the culprits.

Additionally, in April 2006, the CPN (Maoist) publy acknowledged the right of the victims
of violations to appropriate remedi®8.The CPN (Maoist) published directives in a press
statement on 2 September 2006, which clarified Ileatings, abductions and killings were
prohibited under party policy and announced theyeveetting up offices at the district level
to “take immediate public action against those oesjble for beatings, abductions or killings
carried out against party polic§®

e) The Security Forces

The Security Forces repeatedly made public comnmtsnen accountability. The Chief of
Army Staff issued several directives on human sgha number of which include
accountability issues. For example, Directive N¢g081 (10 January 2005) requires all RNA
personnel to “carry out prompt and detailed ingzgtons of the cases related to human rights
violations”?®" The Special Instructions issued by the Chief ofmprStaff on international
human rights law (IHRL) and IHL likewise acknowledthe need for “carrying out detailed,
prompt and timely investigation of the allegatioms Human Rights and IHL violations
against the Nepalese Arm$#? An “IHL and IHRL Integration Order for the Nepates
Army”, issued on 22 February 2008, requires “tHeifilegration of human rights and IHL in
doctrine, education, training and sanctions,” altitoit does not describe what is meant by

“sanctions” &

676 Constituent Assembly Election Manifesto of the Nefangress, issued by Central Publicity Committee, 10
March 2008. (Unofficial translation).

677 Constituent Assembly Election Manifesto of the CRIVIL), issued by the Chief Secretary, 2008. (Unddfic
translation).

678 Constituent Assembly Election Manifesto of the Cféhoist), issued by the Central Committee,
February/March, 2008. (Unofficial translation).

679 CPN (Maoist) Statement of Commitment to Human Rights and HuarénitPrinciples,16 April 2006, Point
14.

680 CPN (Maoist) Press Statemen? September 2006.

%! Human Rights Journal 2008, Directorate of Human Righepal Army, p.79.

€82 |bid, p. 80.

683 |bid, p.81-83.
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The Nepal Police and Armed Police Force have badarpublic commitments to remedy
violations on multiple occasions. The most detaiEimmitments are expressed in the
respective handbooks that bind all their personfieé Nepal Police published th&lépal
Police Human Rights Standing Ordevith the endorsement of the then-Inspector Gdrara
Police, in 2007. Amongst the detailed directiorerd¢imn, it orders superior officers to “ensure
that all reports and complaints of human rightdations are fully and properly investigated
and actions taken against those found to be guaftysuch violations, which ensures
accountability.®®* An equivalent clause is contained in the Armedid@oForce Human
Rights HandbooR® At the launch of this Handbook on 18 June 2008, Itispector General
spoke publicly about the agency’s commitment toldhg the officers and Armed Police
Force recruits responsible personally and initegatimecessary departmental action if a
violation of human rights takes place.”

10.2 GOVERNING LEGAL FRAMEWORK
10.2.1 International Human Rights Law
a) The Right to an Effective Remedy

International human rights standards on accourtiahile based on a well-established right of
victims and their families to an effective remedyticle 8 of the Universal Declaration of
Human Rights states:

Everyone has the right to an effective remedy lgy dbmpetent national
tribunals for acts violating the fundamental rightganted him by the
constitution or by law.

It is also protected in article 2 of the Internatib Covenant on Civil and Political Rights
(ICCPR), which requires States to “ensure thatamgon claiming such a remedy shall have
his right thereto determined by competent judi@alninistrative or legislative authorities, or
by any other competent authority provided for by ldgal system of the State, and to develop
the possibilities of judicial remedy®

This right requires accessible and effective ree®dio that other protected rights can be
realized. Above all, it requires that allegatiorfsvimlations are promptly, thoroughly and
effectively investigated through independent angartial bodie$®’

The State’s obligation to ensure respect for tgbtrio an effective remedy also includes the
obligation to protect individuals under its jurisgion from third parties. Thus, there may be
circumstances where this right is violated becauSgate failed to take appropriate measures,
or to exercise due diligence, to prevent, puniskestigate or redress the harm caused by
private persons/entities. Reparation must be peavid individuals who suffered a violation
as part of the remedy. Moreover, the remedies gemvimust function effectively in

practice?®

The right to an effective remedy is non-derogahlend) public emergency, as the obligation
is inherent in the Covenant as a whife.

84 Human Rights Standing Orders, Nepal Police, 2007.

685 Armed Police Force Human Rights Handbook, ArmedcRdforce, 2009.

688 |ICCPR article 2(3)(b) (see footnote 164). Correspogdights are also in the CRC, CEDAW, CERD, and
CAT.

87 Human Rights Committee, General Comment 31, para 15

688 |bid. para 8, 16, 20.

89 Human Rights Committee, General Comment 29, par&lhis clause . . . constitutes a treaty obligation
inherent in the Covenant as a whole. Even if a $itatgy, during a state of emergency, and to thergthat such
measures are strictly required by the exigencighesituation, may introduce adjustments to tlaetral
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b) The Duty to Prosecute

[I]n cases of gross violations of international hamrights law and serious
violations of international humanitarian law cortsting crimes under
international law, States have the duty to inveddgand, if there is
sufficient evidence, the duty to submit to prosenuthe person allegedly
responsible for the violations and, if found guiltiye duty to punish her or

him690

The duty to prosecute crimes against humanity, eranes and genocide is a part of
customary law, as reflected in the preamble ofRbene Statuté” In relation to torture and
cruel, inhuman or degrading treatment, summaryaahirary killing, enforced disappearance
and other violations of a similar nature recogniasctriminal under domestic or international
law, State parties to the ICCPR, including Neped, @bliged to ensure that those responsible
for violations are brought to justice. This meanattamnesties, immunities and indemnities
do not relieve perpetrators from personal respditgi®

When prosecuted, the accused should be presumeckimnuntil the court finds otherwi$g.
Due process rights must also be guaranteed ingudiat the accused has a legal
representative and a fair and public hearing bindapendent, impartial and competent court
established by law without undue defdy.Fair trial rights are non-derogable during
emergency situatiorf§®

A failure to investigate or a failure to bring tperpetrators to justice may give rise to a
separate human rights violation in addition to ¢hasts that form the subject matter of the

original violation®®

10.2.2 International Humanitarian Law

Corresponding requirements can be found in IHL.ividdals can be held criminally
responsible for war crimes whether or not they waseying orders when perpetrating the
acts®® Commanders and superiors are also individuallyio@lly responsible if they knew,
or should have known, that the subordinates weoeitaio commit or were committing such
crimes and did not take all necessary and reasemadasures in their power to prevent their
commission, or if such crimes had already been cittenin to punish the persons
responsiblé?® States are obliged to investigate allegations af evimes committed by their

nationals or State forces, or on their territoryd 0 prosecute the suspects if warrafitéd.

functioning of its procedures governing judicialather remedies, the State party must comply ki¢h t
fundamental obligation, under article 2, paragrapbf the Covenant to provide a remedy that is éffec
890«Basic Principles and Guidelines on the Right to enBely and Reparation for Victims of Gross Violatiars
International Human Rights Law and Serious Violadiof International Humanitarian Law,” Adopted and
proclaimed by General Assembly resolution 60/14ecember 2005) Principle 4.

91 For more detailed analysis, see Chapter 4 — Afgédaaw p. 61.

892 General Comment 31, paral8, General Comment 20 (44).

693 |CCPR, article 14(2) (see footnote 164).

694 SeeCCPR General Comment No. 13: Equality before the s@umtl the right to a fair and public hearing by an
independent court established by law (Art. 14) @)9he requirements of due process are largelgateft! in
Interim Constitution of Nepal (2007) article ZZor the undue delays in proceedings, see HumanRight
Committee Munoz Hermoza v. Per@€ommunication No. 203/1986.

6% Human Rights Committee, General Comment 29, paral6.

8% Human Rights Committee, General Comment 31, par&d@alsChapter 4 - Applicable International Law
chapter, p. 61

7 |nternational Committee of the Red Cra8sistomary International Humanitarian La®Rule 151 (see footnote
129)

%98 pid. Rule 153.

%9 pid. Rule 158.
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Elements of the right to a fair trial are also gudeed under IHL during armed conflict, either
international or non-international. For example, owe may be convicted or sentenced
without a fair trial affording all essential juditiguarantee€”

10.3 ACCOUNTABILITY MECHANISMS
10.3.1 Nepal's Criminal Justice System

The primary responsibility for redressing seriousnmal acts rests with Nepal's justice
system. This justice system is an integrated, bolead process designed to counteract crime
where cases are investigated by the police, chatgeda Government attorney, and
adjudicated in the courts. While protecting thehtsgof all involved, the justice system
determines whether an illegal act has been conuhisied if so, who committed it, and what
punishment or remedy should follow.

As mentioned in the various chapters of this Repoany but not all offences that amount to
serious violations of human rights or IHL have guigalent prohibition in Nepal’'s domestic
law and therefore may be prosecuted in domestigs.oihile unlawful killings and rape are
clear examples of this, other crimes, such as pgesajance and torture, are more problematic
because they have not been explicitly criminalimedNepal. Acts comprising incidents of
torture or disappearance, however, often inclugenehts that are criminally prohibited by
other provisiong™*

a) Initiation of Investigations

In Nepal, a First Information Report triggers aotioy the justice system. Any peré&rwho

has knowledge that a crime has been or will be cittetnmust report such to the nearest
police office, orally or in writing, at which poirthe Report should be created and registered.
First Information Reports can be filed at the nsamlice office’”® Police are obliged to
register the First Information Report in the CrifRegistration Book, also called “Diary
10,"% but if for some reason the police refuse to regishis Report — as did occur with
respect to conflict-related violations — the conmmat shall lodge the Report with a superior
police office or the Chief District Officéf> Once registered, the Police conduct an initial
assessment of the matter and submit a PreliminappR relating to the crime to the District
Government Attorney. If the latter decides the caisgrants an investigation, he or she issues
directions to that effect back to the polié®.

b) Police Investigation

Nepal Police have the sole responsibility to attancrime scene and to do so as soon as
possible to begin collecting eviden@The police are required to take statements froyn an
persori’® who may have relevant information, and they maydemt searches of premis@s.

"pbid. Rule 100.

0 For example, physical assault and “batterinitgit) exist in the Nepali National Cod®@luki Air).

02 State Cases Act, section 3 (1). It is understoat“thperson” includes police officials, and thudige
themselves must file a First Information Report whteay learn of a crime, in particular a seriousneri If a First
Information Report is submitted orally, the policashtake the statement of the person filing the Repsad out
the contents and obtain his/her signature. StatesCast section 3 (6).

"3 state Cases Act, 1992, section 3 (1) states thaAt{y person who knows about a crime stipulate8dhedule
1, committed, being committed or going to be corteditshall verbally or in writing inform about suctime to
nearby Police Office with necessary informatiorevidence s/he possesses relating to the crime.”

04 State Cases Act, sectionSee alsBtate Cases Regulation, Rule 3 (4).

%5 The Chief District Officer is then obligated to dehe first Information Report to the relevant pelatation
with binding, written instructions on necessanji@ts. SeeState Cases Act section 3 (5) and (6).

06 State Cases Act, section 6 (1) and (2).

"7 bid, section 7 (1), (2), (3) and (4); State CaRegulation Rule 4 (5).

708 State Cases Act, section 9.
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When they take a statement from any arrested sutpgc must do so in the presence of the
District Government Attorne$’° They may also request that the arrested persexdmined
by a government doctor, as well as have any or§ais@r her body examingd®

The police have the authority to arrest when tlaeee“reasonable grounds” to suspect that a
person has been involved in a crifffebut they must provide the detainee with a Detentio
Letter that sets out the legal basis for their wtite.”** At each police station, the police are
required to maintain a Daily Log that includes tiaenes of the arrested persons, the names of
complainants, the offences suspected, and any itecosered during arreSt:

The police are required to present the arresteerdahe concerned judicial authority,
normally a District Court Judge, within 24 hodtstogether with an Application to further
detain the person. Those arrested have the righe teepresented by a legal practitioner of
their choice’’® and if they have an annual income below a presdriamount, they are
entitled to free legal assistanCé After examining the evidence, the judicial authornay
permit detention for up to 25 days during the itigadion, or may order the suspect's

release€*®

If the case concerns homicide, an accidental qguisiesis death, or suicide, the police must
go to the site where the body is located and peepd8ody Examination Report which must,
as far as possible, include photographs and adeaxfarelevant data, such as a description of
wounds and possible causes of dé&tlf.the examination of the body indicates that dieath
was caused by criminal activity or it occurred unsigspicious circumstances, the police must
send the body for a post-mortem and include the@psyt Report in the fil&°

When they have collected as much information ag ta& on a case, the investigators send
the file to the District Government Attorné&y.

" police can search a premises if there are reakpgedunds to believe they will find material evide relevant
to the crime under investigation. They must presembtice containing the reasons for the seartihet@owner,
resident or custodian of the premises. Ibid, sadioNational Code, Chapter "Of Court Management",, N@
(1)-(5).

"0 State Cases Act, section 9.

"1 such an examination may take place only if theeer@asonable grounds to believe that evidenceamido the
crime may be found by such an examination. State<CAst, Sections 9 (1), (2); State Cases Regulatide ®
(6); State Cases Act, section 10 (1); section 12.Tidrture Compensation Act, 1996, section 3 (2) hisa
mandatory provision that the arresting authoritystaonduct a physical and mental examination of g&cson
arrested immediately after arrest and before hig#lease by the medical doctor. In the eventtti@toctor is not
available, the arresting officer himself or herseifst perform this task. The report of the exanrmatmust be
sent to District Court in accordance with clause ¢8ktion 3 of the Torture Compensation Act. Such an
examination may be particularly relevant when t@rtuas been alleged.

"2 state Cases Act section 14 (1). Other groundsatftat the police to make arrests are describedlit® Act,
section 17 (1); Public Offences Act, section 3 él)d TADO/A during the conflict.

"3 State Cases Act section 14 (1); State Cases ReguRiile 9 (3).

"4 Police Act section 23 (1). The Chief District @Hr has a power to examine such I&mePolice Act section
23 (2).

1% Constitution of Nepal (1990), Article 14 (6); CiRights Act, section 15 (2); State Cases Act, sectin
Interim Constitution of Nepal (2007) article 24 (3).

18 Constitution of Nepal (1990), Article 14 (5); CiRights Act, section 15 (1) (b); Interim ConstitutiohNepal
(2007), section 24 (2).

"7 Currently set at an annual income less than NR980|Ggal Aid Act, section 3 (1). However, Nepalkse is
silent on the police’s obligation to inform theestee of such rights.

"8 State Cases Act, section 15 (2) and (4). Notexhepgions to this rule under TADO/A.

19 State Cases Act section 11 (1). If the police cargach the site on time, the Village DevelopmentpBmation
or Municipality may prepare the Body Examination RepGivil Code, Chapter on Homicide, section 2 (1).

20 State Cases Act, section 11 (3); Civil Code, Chamtgdomicide, section 2 (4); State Cases Regulatida Ru
(2).

21 The Government Attorney has the obligation to selthe police on the conduct of an investigation, the
police can seek such advice. State Cases Act sé&{@nand 7 (5).
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¢) The District Government Attorney

Upon receipt of the police’s Investigation Rep6ttthe District Government Attorney
decides whether further action should be tdk&ff. he or she believes that the evidence
gathered supports a charge, then a Charge Shditiient) is filed’** The accused must be
present in court when the indictment is filed ifdreshe is in custody. If the accused is not in
custody, the court will issue a summons, and if dbeused has absconded, the court may
issue a warrant for his or her arr&st.

d) Trial Hearings

As noted, the Constitution provides all accusedhie right to consult and be defended by
the legal practitioner of their choil®, but there is no legal provision requiring that the
accused be provided legal assistance or legalgeptation in court unless he or she is under
the age of 16%

During trial the District Court hears evidence preed by the Government Attorney, and by
the defence if the latter so chooses. Witnesseswanenoned to appear in court, and a judge
may issue a warrant if an important witness failappear®® All witnesses must take an oath
to testify truthfully, must be examined in the mese of both parties to the case, and may be
cross-examine®® However, there are no legal provisions for witnessection in Nepal.

e) Judgment, Appeal and Sentencing

Normally, where all relevant parties have appeatdtie hearing, the District Court must hear
the case and issue its judgement within one yean the date on which the indictment was
filed.”® Judgements may be appealed, and where an appetiate fully or partially
overturns the verdict of the District Court, or fhenishment exceeds 10 years imprisonment,
a further appeal may be made to Nepal's SupremetCouf the Appellate Court approves
the District Court's judgment or punishment is ldes 10 years of imprisonment, the person
convicted can lodge a special leave petition, basednatters of law, before the Supreme
Court under section 12 of the Judicial AdministratAct.

The justice system foresees a range of sentengitigns for those found guilty, the most
serious being a sentence of life imprisonment andiscation of the entire property of the

22 The Investigation Report has to be filed at |ekaste days prior to the expiration of a detentiateorif the
suspect is in detention, and otherwise 15 dayswarce of the expiration of the statute of limidas. State Cases
Act section 17 (1). This obligation to file Invagtion Reports is the same even if the police firad ho crime has
been committed, or cannot identify the culprit aslinsufficient evidence to support a charge. Stases Act
section 17 (1).

2% bid section 17 (2).

2% |bid section 18 (1). The Charge Sheet must cortimame, caste and address of the accused; tiwifzas

of the First Information Report; particulars of #tréme; charges against the accused, a summarg aétévant
evidence; the applicable law; penalties sought; #irelamount of compensation, if any, to be pradittethe
victim(s). State Cases Regulation Rule 13 (1).

25 Civil Code, Chapter on Court Management, section @498n

726 Constitution of Nepal (1990), 14 (5); Interim Constibn of Nepal (2007), section 24 (2).

27 children’s Act, section 19.

28 Civil Code, Chapter on Court Management, section 115.

"2 Evidence Act, Sections 49 (1) and (2), 51, 524indAlso note that there is no legal requirementtie police
to testify truthfully.

30 The National Code, no 14(1).

731 Judicial Administration Act, sections 9(b) and. (c)
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person convicte®? The sentences prescribed in the law are geneadiyortionate to the
gravity of the offence. There is no death penaitiepal’*

f) Additional Remedies of the Higher Courts

i) Writ of Habeas Corpus

A habeas corpugetition requests a court to rule on the legalitydetention. This remedy
may be sought by a detainee, or anyone acting ©orhier behalf, by filing a petition at an
Appellate or Supreme Court. The petition is freeclodrge and is available to anyone at all
times’® The petition should contain basic information abthe detainee (who they are, and
when, where, and why they were detained, if known).

The court issues the writ when convinced that dasons for detaining a person violate the
Constitution and/or the law. It may then order tietainee’s immediate relea$eThe right

of habeas corpuscannot be suspended even during Government-ddcl&tates of
Emergency’® In both such declarations during the conflict iepdl, it was explicitly
mentioned thahabeas corpusvould not be affectetf’

i) Writ of Mandamus

The writ of mandamuss an order issued by a superior court requirinipveer court or
Government official to perform a particular dutyhel order may be to conduct an act or to
refrain from an act, but it is normally issued whka relevant authority is required by statute
to perform a duty but has refused or failed to doFor example, arit of mandamusan be
sought to order the police to file a First Inforioat Report. Mandamuspetitions are an
important recourse for victims of human rights atains.

10.3.2 Chief District Officer

In each of Nepal's 75 districts, the Chief Disti@fficer, appointed by the Ministry of Home
Affairs, leads the local administration. He or ghlays a particularly important role in
governing the district because the office is vesigith a broad range of administrative,
executive, security and judicial functions — mamyvbich have human rights implicatiofis.
The Chief District Officer is responsible for maiirting peace, order and security in the
district, and has powers related to public offen@@sns and ammunitions; use of force;
declaring curfews and riot-affected areas; offencesler the Terrorist and Disruptive
Activities (Control and Punishment) Act/Ordinanc@ ADA/TADO); and Preventive
Detention Orders under the Public Security Act (whieey were in force). The Chief District

32 However, it must be approved by the Appellate Cbafore taking effecSeeludicial Administration Act,
section 10.

33 The death penalty in Nepal was abolished by arti¢i(1) of the Constitution of the Kingdom of Nefis990).
The same provision was integrated into article 12{the Interim Constitution of Nepal (2007).

34 See Constitution of Nepal (1990), Art. 88(2); InteConstitution of Nepal (2007), article 107(2).

3% Supreme Court Regulation (1992) Art. 31-37.

38 Constitution of Nepal (1990), Art. 115(8) — listitiie State’s emergency powers and stating thatritjie to
the remedy ohabeas corpuander Article 23 shall not be suspendegige alsdnterim Constitution of Nepal
(2007), article 143(7) containing the same. Théitslmf a detained person to challenge the legalfthis/her
detention and to have the request reviewed bygejd similarly qualified independent body (i.eapkas corpus)
is a non-derogable human right and one that has\sahcustomary international law.

3" Reference: C.N.270.2002. TREATIES-4 (Depositary Nezifon), 25 March 2002, “Nepal: Notification Under
Article 4 (3),” par. 1 (“However, the right to tiemedy of habeas corpus has not been suspendedi”),
Reference: C.N.271.2005.Treaties-5 (Depositary Natifbn), 14 March 2005, par. 4, “Derogation frontidle
2.3 of the International Covenant on Civil and PcéitiRights following the suspension of Article 23tloé
Constitution (right to constitutional remedy excty writ of habeas corpus)” (emphasis added).

38| ocal Administration Act, section 5 (1).
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Officer is also the head of the District Securityn@mittee, a district-level coordination body
in charge of the maintenance of tranquillity, séguand order>®

As noted earlier, the Chief District Officer carstiruct the relevant police station to file a
First Information Report?® Chief District Officers also have an obligationréview detention
logs and can inspect detention facilities. In fugy are obliged to inspect the District Police
Offices, Area Police Offices, and police posts aiyuand to report the findings to the Home
Ministry. Importantly, the Chief District Officerds the power to adjudicate certain types of
criminal and civil case§'!

10.3.3 Executive and Parliamentary Remedies

Both the Government and the Constituent Assembly aw®ail themselves of various
accountability mechanisms. For example, memberfarfiament have recourse to a 25-
member Parliamentary Committee on Internationahffels and Human Right& By virtue

of the parliamentary rules, the Committee can eranainy type of human rights issue and
can call individuals to present themselves in frohthe Committeé?® The Committee may
also issue orders to the Government.

a) Commissions of Inquiry

The Government is empowered under the law to cre@temissions of inquiry. While head
of State, the King could form commissions of inguio examine practically any matter. A
commission under his authority could be led by dg@iof the Supreme Court or the chief
judge of an appellate court, and could have anybaurof additional members that the King
desired. Similarly, since the enactment of the Casions of Inquiry Act 1969, the
Government could also form commissions of inquioyldok into “any matter of public

importance™**

Such commissions have powers equivalent to thetsadaor summoning any person and
recording statements, ordering the production @udwents, receiving evidence, and ordering
Governmental or public offices or courts to prodeceocument. They can also search a
person or area or order such a seéftiihe actions and proceedings of the commissions are
confidential, but the reports are to be made publicept in cases where they “might have an
adverse effect on the sovereignty, integrity orteratof military importance or public peace
and order or on the amicable relations among diffecastes or communities or relations with
friendly countries.”® The 1969 Act requires a commission of inquiry, mgompletion of its
mandate, to submit a report to the authority tetdtdished the commission.

On 1 June 2007, the Government announced its dacisi establish a Commission on
Disappeared Persons to address the enforced désappes that occurred during the armed
conflict. However, at the time of finalising thiseport, the Commission had not yet been
established.

39| ocal Administration Act, section 6 (7).

740 state Cases Act, section 3 (5)

"These include offences under Public Offences AetArms and Ammunitions Act, the Essential Material
Protection Act, and the Essential Commodities PtimieAct.

42 Also referred to as the Parliamentary Committe¢loman Rights and Foreign Affairs, or the Parliamgnta
Committee on Foreign Relations and Human Rights. #tegablished by the Constituent Assembly Rules (2008
743 bid, Art. 127(1).

744 All the matters mentioned in the proviso of Ai@2 of the Constitution of the Kingdom of Nepal 409 as
described in Commission of Inquiry Act, Article 3 (1

745 Commission of Inquiry Act, 1969, Articles 4 (2)34@nd (5) (a).

8 |bid., Article 8(A).
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b) Oversight of Security Forces

The 1990 Constitution identified the King as thep@me Commander of the then-Royal
Nepalese Army?’ He appointed the Commander-in-Chief based on@me®ndation by the
Prime Minister. Currently, under the Interim Congibn, the Council of Ministers is
responsible for appointing the Commander-in-Chiefl dor controlling, mobilizing and
managing the arm{® The Ministry of Defence has oversight over the &lefrmy and the
Ministry of Administration and Finance Section rees complaints concerning
wrongdoing’*®

The Ministry of Home Affairs has oversight of tiveat police forces (the Nepal Police and the
Armed Police Force) and the National Investigatidepartment. The Ministry of Home
Affairs receives annual police performance repfiam the Chief District Officer$>® Since
January 2003, there has been a Human Rights CdlieinHome Ministry charged with
monitoring reports of human rights violations by tNepal Police, the Armed Police Force
and the National Investigation Department.

10.3.4 National Human Rights Commission

The National Human Rights Commission (NHRC) was gptas an independent and
autonomous statutory body in 2000 under the Humght® Commissions Act 1997, which
was replaced by the National Human Rights Commisgiot 2012 on 20 January 2012. It
became a constitutional body under the Interim @oti®n of 2007. The President, upon the
recomrps?ndation of the Constitutional Council, appothe Chairperson and members of the
NHRC.

The NHRC conducts inquiries and investigations patential human rights violations either
upon receiving a complaint or on its own initiative can visit and monitor any authority,
detention place, or any Government institution, asubmit recommendations to the
Government with the aim of ensuring that institnidfunction in accordance with human
rights standard§?

In support of its function, the NHRC has powersikinto those of a court. It can summon
any person to appear before it, hear witnessesiestgand receive evidence, order the
presentation of documents, request copies of pdolktiments, and carry out or facilitate any
searches it considers approprigfelt can also recommend that court proceedings be
conducted against human rights violatGfs.

Whereas the National Human Rights Commission Ad #e Interim Constitution place
most matters covered under the Army Act outside @eenmission’s jurisdiction, article
132(4) of the Interim Constitution explicitly stat¢hat there is no bar to the Commission
proceeding with investigations that concern vialasi of IHRL or IHL, irrespective of any
limitations under the Army Act’

47 Constitution of the Kingdom of Nepal (1990), Ari.9l

748 |nterim Constitution of Nepal (2007), article 14)(B).

49 Ministry of Defence website, http://www.mod.goviapoutmod.php, accessed 17 August 2010.

50 See sub-section 9.3.2 on Chief District Officera 4

! Interim Constitution of Nepal (2007), article 13&).(

52 National Human Rights Commission Act, section 9etiimt Constitution of Nepal (2007), article 132.

53 National Human Rights Commission Act, section 11.

54 National Human Rights Commission Act, section 11erim Constitution of Nepal (2007), article 132.
554(4) Notwithstanding anything contained in thistisle, the National Human Rights Commission shallchag
jurisdiction with respect to any matter which fallghin the jurisdiction of the Army Act. Providetat nothing
shall be a bar to proceedings in respect to cdséslations of human rights and humanitarian ldws.
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The NHRC can make recommendations to the Governamehpublic offices on actions to be
taken on a case. Its reports can be made pubticidimg the name of any official, individual
or institution that fails to obey or implement opé its recommendations or directives.
Furthermore, the NHRC can name an official, indiror institution as the perpetrator of a
human rights violatiofr® although there is no enforcement mechanism agedcigith this
power.

10.3.5The Maoist “Justice System”

The Maoists created their own, parallel systemustige during the conflict, but little is
known about its institutions, functions and pragsicLate in the conflict, the CPN (Maoist)
published a “Public Legal Code, 2060, of the Rejoubf Nepal™’ as a foundational legal
document. It describes the law as something thatlaseloped, changed and reformed as
needed by changes in time, circumstances andisitgatis well as the people’s aspirations.”
The code appears to have been significantly infladnby the criminal provisions in the
Muluki Ain® but adjusted to suit Maoist ideology, for example prescribing lighter
punishments.

During the conflict “People’s Courts” tried allegetfences. The courts were mostly mobile,
with “judges” travelling to hear cases on locatithin a few districts, including Bardiya,
Banke, Kailali and Kanchanpur, the “People’s Cdudperated out of stand-alone, sign-
posted building$®® In other areas, especially those more remotegipldfunctions were
performed by the CPN (Maoist) leadership, either thye “People’s Government”
representatives, the People’s Liberation Army ditimieaders’®

Judges were not normally appointed permanentlyditbthey work full-time. In most cases,
CPN (Maoist) members with political functions seivea the judicial sector. According to
reports, a judge was nominated and then “endorsgdhe local people through a system of
raising hands or nodding heads. Between one ardjidges sat on each cd%eA United
Nations Development Programme (UNDP) study from52faind that the “People’s Courts”
at the (lowest) village level were made up of lggabple with two judges, an advocate, two
security staff from the local “People’s Governmeatitl a female membéf®

The Public Legal Code is silent on the procedupesnivestigation, trial and hearing. In most
cases, decisions were delivered verbally withiingle day’®* and only on rare occasion was
a written judgement prepared. At least some dawssappear to have required the approval of

the party, and there were instances where enti@soaere taken over by the pafy.

The CPN (Maoist) has stated that there were theeeld of “People’s Court”: the district

level, Appellate Court and Court of Last Resort.pallate Courts consisted of a senior
political cadre, and the Court of the Last Resamsisted of three judges including one
Central Committee membé&¥.

8 |nterim Constitution of Nepal (2007), article 132.

ST public Legal Code 2060 (2003/2004) of People’s Ripualb Nepal, United Revolutionary People’s Coundil o
Nepal, Central Office, Article 1.

S8 Kishore Nepal, “The Maoist Service Provision intBaf Mid and Far West Nepal”, (Centre for Professi
Journalism Studies, March 2005).

9 International Commission of Jurists (ICJ), “Nephlstice in Transition,” (2008) p.8.

80 OHCHR internal reporCPN (Maoist) people’s courts and criminal justicetie Mid and Far-Western
RegiongDecember 2006) p. 1.

611CJ, “Nepal: Justice in Transition,” (2008) p.8.

762 |hid, p.9.

783«pccess to Justice During Armed Conflict in Nepdlifipublished Study Commissioned by UNDP, (June
2005), p.30.

84 bid.

785 |CJ, “Nepal: Justice in Transition,” (2008) p.10.

%8 bid, p. 8-9.
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Three types of punishment were listed in the caderisonment, imprisonment with labour,
and imposition of a fin€®’ “Serious offences”, such as “offences against Re®ple’s
Government” were to be punished with up to 10 yéapgisonmenf®® Otherwise, as noted,
penalties tended to be less than those under #ite fitstice system. The code does not
mention the death penalty.

Those who were sentenced to “imprisonment with labwere sent to labour camps, which
appear to have existed throughout much of the wbnfleriod. The camps included

construction sites for Maoist schools, roads arsphals and other infrastructure, farms, and
Mauoist-run offices or the residences of Maoist fixdi cadres®®

On 3 July 2006, Maoist Leader Pushpa Kamal Dalrab€handa’) publicly issued a directive
that “People’s Courts” were to be dissolved in “bitjes and in the capital”® The CPA
formalized the agreement not to have parallel aires’”* and the CPN (Maoist) announced

the dissolution of “People’s Courts” in January 206
10.3.6 Internal Accountability Mechanisms

In addition to the civilian criminal proceedingssdebed above, the State security forces, and
to a lesser extent the Maoist apparatus, operatethal judicial and disciplinary mechanisms
that were designed to address both the criminalnandcriminal misconduct of its members.
While it is beyond the scope of this report to diéscthose procedures in detail, a summary
description follows that is intended to aid an ustinding of what tools the various forces
had at their disposal throughout the conflict tmeely serious violations of international law.

a) The Royal Nepal Army
The RNA had three tiers of internal accountabititgchanisms applicable to its personnel:
Courts of Inquiry, disciplinary proceedings, andits-martial’”® These mechanisms could be
initiated against army personnel for “military affes,” a category that included disciplinary
wrongdoing and most crimé§'

i) Courts of Inquiry

A Court of Inquiry is anad hocinternal investigative body formed at the behdsthe
military leadership to look into specific complardand allegations made against Nepal Army
personnel. Traditionally comprised solely of mitjtsstaff/”® the Army Act 2006 added a
civilian, the Deputy Attorney General, to assistastigations by Courts of Inquiry in more
serious cases, including international crirfiés.

%7 bid, p.11

88 pyblic Legal Code 2060, Chapters 4-10 (2003/2004).

891CJ, “Nepal: Justice in Transition,” (2008) p. ZHCHR internal reporiCPN (Maoist) people’s courts and
criminal justice in the Mid and Far-Western Regi¢bgcember 2006) “Those visited by OHCHR are farming,
serving in tea shops, digging trenches in scheadsking as peons in CPN (Maoist) offices and asgjsit CPN
(Maoist) events.”

"0 CPN (Maoist), Central CommitteRress Statemens July 2006.

71 Comprehensive Peace Accord (8 November 2006) fiata Government-Maoist understanding, paragraphs
3(c) and 7(a).

72 Communist Party of Nepal (Maoist), Central CommitReess Statement, 18 January 2007.

" «Military proceedings” is used hereinafter whefereing to these three mechanisms collectively.

74 For example, mutiny, desertion-related offencalsiffjing official documents, disobeying lawful @rs, and
arrest-related offences fall under a disciplinarfyric. Army Act 1959, Sections 27-59; Army Act 20@@&ctions
38-61, 63.

775 Confirmed in the OHCHR-Nepal's meeting with HumanHrigDirectorate, Nepal Army, 5 March 2007

78 Army Act 2006, section 62 (2).
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When a Court of Inquiry completes an investigatibespmmunicates the results to the Judge
Advocate General, who reviews the file and makescammendation to the Chief of Army
Staff as to whether the matter should be closedylwether disciplinary proceedings or a
court-martial should be initiatéd’ The choice between disciplinary proceedings andtso
martial depends on the gravity of the offene.

i) Courts-Martial

Court-martial was the primary mechanism for pumghiconflict-related violations
perpetrated by the army. Under the 1959 Army Adticlv was in effect during the conflict,
an army official who committed an offence, incluglimurder or rape, was brought before a
court-martial’””® Due in large part to its inability to deliver jicst in such serious crimes, the
Army Act 2006 introduced significant changes tosthegime, including to its jurisdiction.
Homicide and rape in all circumstances currently dutside the jurisdiction of a court-
martial/®® Corruption, theft, torture and disappearance a@ely listed as offences in the
2006 law: civilian courts also deal with these @&ff* That noted, offences under the
civiian code committed by military personnel agdirother military personnel remain
punishable under the Act by court-martial.

Courts-martial operate in ways similar to civiliaourts’®* Witnesses may be heard during
the proces&® and the rights of the accused are to be protatiedighout the proceedings,
including the right to produce evidence in one'dedee’ The accused may request a
member of the Nepal Army Legal Section to assishwhe defence, and upon such request,
the Army Act of 2006 requires that assistance leiged’® Initially, sessions were closed,
but the 2006 Act requires that sessions are opémetpublic “except for reasons of national
security, public order and rights of victim$?

As in civilian courts, penalties for the offencesdar the Army Act vary depending on the
nature of the offence. Capital punishment was &asn the 1959 Act, but was abolished by
the 1990 Constitution. Other punishments range feoraprimand to life imprisonment with
confiscation of the accused’s entire propéfy.

After the Army Act 2006 entered into force, the idems of the Special Court-Martial in
cases involving theft, corruption, torture and gdigarance, became appealable to the
Supreme Court®

" Nepalese Army, “Human Rights in NA,” Available atg//www.nepalarmy.mil.np/human_right.php

78 Army Act 20086, section 105 (1). Equivalent secsiemder Army Act 1959, are sections 71, 72, 73%&hd
" During peacetime, murder and rape were exceptiimsy were to be tried in civilian courts. Howeviég
murder or rape was committed during the period astaff was engaged “in military operations” the tauartial
retained its jurisdiction. Army Act 1959, sectioh 6

80 Army Act, 20086, section 66.

81 However, the law did not define these crimes espribe any penalties. Neither torture nor disa@pez has
been criminalized under any other domestic lawsfrehich guidance on their elements might be gilor. are
there penalties provided elsewhere.

82 There are various types of court-martial. The 1868y Act had four; the 2006 Act added one moréae- t
“specialized” Court-Martial. Army Act, 2006, Sect®67, 68, 73, 80, 119 (3), 82, 81 (1); Army Act5%9section
97.

83 Army Act, 1959, section 122 (1); Army Act, 200@ction 86 (1).

84 Army Act, 2006, section 84 (4). The 1959 Army Alad not expressly guarantee the rights of the atis a
defence, mentioning only that proceedings wereetimtaccordance with due process. Army Act, 1986tien
150 (2).

8% Army Act 2008, section 81 (2). There is no menwdithe right of the accused to have a legal reprisgive in
the 1959Army Act.

88 Army Act, 2006, 79 (2).

87 Army Act, 1959, section 62 (1); Army Act, 2006¢gen 101(1).

88 Army Act, 2006, section 119 (4).
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iii) Disciplinary Proceedings

Disciplinary proceedings deal with less seriouscomsluct by army personnel and may result
in the imposition of penalties such as short periotidetention, the assignment to additional
guard duty, removal from duty, freezing or deduttad salary or allowances, reprimand, a
fine, or preventing a promotion for up to two ye&risciplinary proceedings have fewer

procedural safeguards, and in certain cases arsedauay elect to have a disciplinary case
heard instead by court-martfaf.

iv) Nepal Army Human Rights Directorate

Another mechanism within the ranks of the armyhe Human Rights Directorate. The
Human Rights Cell was established in 2682and was upgraded to a Division in January
2005 and to a Directorate in March 2007. It is leebly a Generdf? On the Army’s official
website, the Human Rights Directorate is said tol\stallegations and “pass them on to the
concerned establishmerit®

b) Nepal Police and Armed Police Force

Both the Nepal Police and the Armed Police Fomeshsimilar mechanisms to those of the
army, although unlike the army, their mechanisme antirely separate from criminal
proceedings (except as under the Special Couressribed below). Because the Codes of
Conduct for the respective police forces provide ¢hntent of disciplinary offenses, serious
international crimes such as those that are thgstubf this report would not generally come
under the jurisdiction of a disciplinary mechanisiherefore, such proceedings are only
described in brief.

i) Disciplinary Proceedings (Departmental Action)

Nepal Police and Armed Police Force employees wiatate their respective codes of
conduct or who otherwise fail in the performancehddir duties are subject to disciplinary
proceedings, also known as “departmental actishProceedings may be initiated against
Nepal Police or Armed Police Force personnel upaoraplaint by any person or upon the
observations of any police officef®> Superior officers investigate the incidétand the
officer concerned is ordinarily given sufficientpaptunity to submit a defenc®. However,

if the police officer is arrested and detaineddariminal offence, he or she is automatically
suspended from the date of the arf&st.

After the investigation, the superior evaluates eélimlence as well as any defence and may
impose a penalt{”® Disciplinary punishment may include a warning, gibgl work,
temporary confinement, a salary or promotion freeeenotion, suspension, a fine, dismissal,

8 Army Act 1959, sections 69-74; Army Act, 2006, it 105 (1).

90 Army Act, 2006, section 105(2).

%1 The Judge Advocate General branch of the NepalAtealt with human rights and IHL issues prior 692.
92 Nepal Army Human Rights Yearbook, 2008, pp.1-2.

9% Nepalese Army, “Human Rights in NA,” Available atg//www.nepalarmy.mil.np/human_right.php

%4 The Nepal Police Code of Conduct is set out in Chiap(Rule 68-83) of the Police Regulation. The Armed
Police Force Code of Conduct is set out in ChaptdrtBe Armed Police Regulation.

9 Meetings between OHCHR-Nepal and Nepal Police/ArRelite Force. OHCHR-Nepal was informed that,
for the Nepal Police, it is based on observationdby police officer"; while for the Armed Policefee, it is
based on observation "by a senior police officer".

% police Regulation, Rule 93; Armed Police Force Ratipr, Schedule 6.

9T There are exceptions to this rule. See Police gatition 10 (1); Police Regulation, Rule 89 (2); AchPolice
Force Act, section 21; Armed Police Force RegulatiRule 91; Armed Police Force Regulation, Rule 94; édm
Police Force Regulation, Rule 96 (1).

98 police Regulation, Rule 89 (6); Armed Police FdRegjulation, section 20 (3).

" police Regulation, Rule 90; Armed Police Force Ratip, Rule 96 (1).
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or exclusion from any other Government j6tfsAn appeal is available to those punisfi¥d.
Importantly, departmental action does not bar ahgmoprosecution initiatives?

ii) Special Court Proceedings

“Special Courts” hear cases against police perdowm® are suspected of committing
criminal offences that arise from the specific dsitand obligations of police. They include,
for example, the crimes of selling or surrendei@mgyvernment arms and ammunition, using
such arms against the police, or offenses relaieithe loss or destruction of Government
property or equipmerit®> As noted, Special Courts do not hear allegatidrsedous IHL or
IHRL violations, which, upon their discovery by joa, should be subject to civilian criminal
proceedings.

iii) Human Rights Unit/Cell, Legal Unit and Othep@ponents

The Inspector-General's Office of the Nepal Potioatains an Inspectorate that oversees the
general conduct of police officials and examinegevgnce claims. The Inspectorate is
composed of three units: a Grievances Handling an€omplaints Investigation unit, and a
Human Rights Unit. The Grievances Handling Watepts and looks into internal grievance
claims by the police personnel, such as relatingdéployment, promotion, and work
conditions. The Complaints Investigation Unit reesi and examines external complaints,
particularly regarding police conduct, includingckaof progress on investigations. The
Human Rights Unit receives and investigates comidaf human rights violations involving
Nepal Police personn& It is understood that if a credible allegationaokerious IHL or
IHRL violation is brought to the attention of thautdan Rights Unit, it will be investigated
and, if found to have merit, eventually turned owea Government Attorney for prosecution.

The Armed Police Force also has a Human Rights €&l located within its Department of

Operations. Its task is to monitor cases of humgints violations and commend them for
proceedings when necessary. It also has an advistayo the Inspector-General on human
rights matter§®

10.3.7 CPN (Maoist)

Generally, the Maoists were reticent in discusdirtgrnal accountability mechanisms and
procedures; therefore, as with the people’s “jestigstem,” little is known about their actual
operation. No information about formal disciplinangchanisms or procedures has ever been
made public. In a 2006 meeting with OHCHR, CPN (Mgdegal advisors acknowledged
that there was no disciplinary code in the p&fty.

Still, the CPN (Maoist) clearly had the means tdoese discipline among its ranks.
Regardless of official divisions or titles, Practiais overall authority and influenseemed

to run throughout the Maoist movement, and ceréadiership retained a firm grip over all
matters’’’ It is also said that the dual leadership of mijitwommanders and political
commissars was designed to ensure discipline. Comiena of the People’s Liberation Army

800 police Act, section 9 (3) and (4); Police Regulati@ule 84-88; Armed Police Force Regulation, Ruke$/9
and (B), 85-86.

81 police Regulation, Rule 92-94; Armed Police ForcguRation, Rules 98 (1), 98 (2) (d); Rule 99; Schediil
802 pglice Act, section 10A; Armed Police Force Aggction 22.

803 pylice Act, section 33 A and B; Armed Police Fobet, section 27.

804 police Mirror, Nepal Police Publication, availalilem
http://www.nepalpolice.gov.np/images/dpcumentsfmolimirror_2009.pdf, last accessed 28 October 2010.
805 Government of Nepal, Ministry of Home Affairs, Aeah Police Unit, “Human Rights,” Available at
http://www.apf.gov.np/humanrights/humanrights.php.

808 OHCHR's meeting with legal advisors, June 2006.

807 International Crisis GroupNepal's Maoistsp.13 (see footnote 28)
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made decisions on military actions, but the comansgarty rank was higher than that of the
commanders, and significant decisions at each laelto be made jointf}®

The party appears to have taken action againsesddr carelessness and mistakes, but such
disciplinary measures, when they occurred, werenatly only publicized after external
pressuré”® For example, in response to OHCHR’s findings omam rights abuses, CPN
(Maoist) said that it had opened offices at theridislevel, partly to “take immediate public
action against those responsible for beatings, lmhs or killings carried out against party
policy.”®° CPN (Maoist) also publicly stated that action wasen against those who were
responsible for certain high-profile cadés.

There was reportedly also a Human Rights Departra¢rthe central level of the CPN
(Maoist), but observers claimed that it was maanyattempt to shadow similar structures of
State entities, and that there is little evidenteamy activity®? Presumably the “people’s
justice system” would have been the venue for adflishg serious violations of IHL and
IHRL perpetrated during the conflict. The data ecléd during the preparation of this Report,

however, did not reveal such cases.
10.4 FAILURE TO HOLD INDIVIDUALS ACCOUNTABLE

Despite the multiple layers of accountability meubms in place, no one has actually been
held accountable and given a punishment propottgotwathe offence: several years after the
formal end of the hostilities, no one has been icalty prosecuted in a civilian court for
serious human rights or IHL violatioffS.

This section provides some examples of where thevaet mechanisms failed to ensure
accountability. It should be noted that this setiimes not attempt to provide an exhaustive
list of such problems, but rather to provide exaapdf how the system of remedies failed
both during the hostilities and since.

10.4.1 Legislation

A number of laws exist that allow State officigtgyrticularly members of the Security Forces,
to act outside human rights and/or IHL requiremeatsl are in breach of Nepali's
international human rights obligations. In othezaa, it is a lack of legislation or gaps in the
law that pose the problef.

10.4.2 Use of Force
National legislation in effect during the confl&¢t out circumstances when the use of force,
including lethal force, was acceptable. Howeveeséhprovisions allowed for practices that

went beyond what was allowed by international stasl

Under the Local Administration Act, the Chief DistrOfficer had the power to allow the use
of force and to declare a curfew in “riot-affec@as”. Moreover, the Chief District Officer

808 |pid, p.14.

809 pid, p.13; Dekendra Raj Thapa, Ref. No. 2004-08-htident - Dailekh _5179.

810 OHCHR-NepalHuman Rights abuses by the CPN (Maoist), Summarymdetos September 2006, p.1.
8l See, e.gMadi bus bombing case, Ref. No 2005-06-06 - incidentiti@im _0106, emblematic case 5.15
812 |nternational Crisis GroupNepal's Maois{(see footnote19).

813 The Nepal Army claims to have conducted militargqeedings against its members for IHL or IHRL
violations, however, the Nepal Army has never safisited these claims despite repeated requeS$IBHR to
do so.

814 For example, the Committee Against Torture hasesgad concern about the lack of legislation praihilpi
torture, and recommended that the Nepali governmesiire accountabilitfonclusions and Recommendations
of the Committee Against Torture: Nep@AT/C/NPL/CO/2 para 24.



NEPAL CONFLICT REPORT 193

had the authority to issue an order to “shoot aghtsiany person who violently broke
curfew’™ or engaged in looting or assault, set fire todesiial houses or shops, destroyed
public property, or committed any other violentdisruptive act in a riot-affected ar&4.
These provisions ignored the IHRL requirement dhgighe minimum necessary force to

protect life. The Chief District Officer was obligi¢o issue orders in writing for firearms to be
used™’

Police officials repeatedly raised with OHCHR-Nega impracticality of having the Chief
District Officer deciding on the use of force insea of urgency. It led to the Officer giving
vague verbal instructions to police officials ore thround to use their discretion, which
further complicated the issue of accountabfitfy.

After 2002, under TADA/TADO, Security Forces werrmitted to use force or firearms in a
wide range of circumstances, for example, if anyeat or unarmed person or group of
persons obstructed Security Forces while they wis@harging their duti€s?

10.4.3 Disclosure of Information

Whereas théMluluki Ain, Nepal’s civil and criminal code since 1963, set$ jperjury as a
prosecutable offend@’ the Evidence Act 1974 states that Government eyepshall not be
compelled to disclose any information they obtaithieir official position if they believe that
such disclosure will be “against the public int&f&8' The courts have interpreted these laws
to mean that public officials cannot be prosectitegerjury in “public interest” mattef§?

10.4.5 Lack of Appropriate Legislation

The two most significant legislative shortcomings Nepal stem from the fact that
disappearance and torture have not been crimidali2zs discussed above, torture and
disappearance are prohibited by the Army Act 20@6farmally fall under the jurisdiction of
civilian courts. However, the Act does not defihede offences, nor provide for applicable
penalties. The Torture Compensation Act is relatelg to a torture victims’ right to seek a
civil remedy and suffers from a short statute wiitation period of only 35 days.

10.4.6 Immunity

The Police Act, Armed Police A@nd the Army Acts grant broad immunity to policedan
army personnel. The 1959 Army Act stated that nesecahould be filed against army
personnel for acts undertaken in the course of thatyresult in death or loss suffered by any
persort> The 2006 Army Act amended this provision. Whilaneing immunity for acts that
result in death or loss, those acts must be madgdod faith.” Also, there is no immunity
under the new law for acts of corruption, thefttume, disappearance, homicide, rape and
other such offencéé? The Police and Armed Police Force Acts also girmantunity to Nepal

815| ocal Administration Act, section 6A(4).

818 | ocal Administration Act, section 6B(1)( b).

817 |n cases of urgency, the order may be made qgpadlyided it is confirmed in writing within 24 hoursocal
Administration Act, section 6(1)( d).

818 |nterview with former OHCHR official, Kathmandu, 3@vember 2010.

819 Terrorist and Disruptive Activities (Control andrisshment) Ordinance, 2002, section 5 (j)

820 Muluki Ain, section 169.

821 Evidence Act, 1974, section 44.

822 UN Working Group on Enforced and Involuntary Dipaprances Report, 2005, E/CN.4/2005/65/Add.1,
para42; Human Rights WatcWaiting for Justicep.63 (see footnote 481)

823 Army Act, 1959, sections 24A.

824 Army Act, 20086, sections 22, 62 and 66.
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Police and Armed Police Force employees who adt ¥good intention” while discharging
their duties®

During the conflict, any act conducted in goodtfainder the TADA/TADO, led to immunity
from punishmenf? The Public Security Act had a provision that preee “any question to
be raised at any couf’ in relation to preventive detention and other csdssued pursuant
to its provisions. However, for orders consideradla fide a compensation claim was
possible at the District Codff and departmental action was to be taken agaiesbffitial
who made such an ord&?.

10.4.7 Police Investigations

There were a number of gaps in police investigatitrat are set out below, although it is
acknowledged that police posts were often targdtethg the hostilities. While it would be
unreasonable to expect the police to function amder normal circumstances, the issues
identified below are nevertheless relevant to IHd $HRL.

a) First Information Reporf&°

Most individuals and their families who believedrane had been committed did not attempt
to file a First Information Report. This may refieclack of public confidence in the police
because, in many instances, police refused tatH#eReports when an attempt was made:
multiple accounts identified during the Referenaehdve Exercise indicate that the police
were uncooperative in this resp&tt.

Court orders to the police to file a First Informat Report or to conduct an investigation
were ignored® Police justifications for refusing to register $tirinformation Reports
included “insufficient evidence®® “no authority”®** the belief that such cases would be dealt

with by the TRC?® and the fact that the implicated army personneéwstll in the districf®

Victims or their families were coerced or haraskgdecurity forces or the CPN (Maoist) not
to file a First Information Report or to withdratet complaint if they had already filed®if.
At times, this appeared to occur in combinatiorhvait offer of compensatidr

Police also resorted to mediation in order to avmédling to register a First Information

Report or to undertake an investigatfdhDuring the conflict, mediation cases were also
brought before the Chief District OfficEf. Whereas mediation can be an effective means of
achieving justice in a timely, consensual manrteshould not be imposed and not used in

825 police Act, section 37; Armed Police Force Acttim 26; Armed Police Force Regulation, Rule 83 (1).
826 Terrorist and Disruptive Activities (Control andritshment) Act/Ordinance, section 20.
827 pyblic Security Act, section 11.
828 |pid, section 12A.
829 |pid, section 13.
830 Fewer than one hundred FIRs have been filed wigH\izpal Police relating to cases that may invoéreoss
crimes related to the conflict.
8lgee, e.gthe case of Arjun Bahadur Lama, Ref. No. 2005-04ih8ident - Kavre _0111. Human Rights
Watch, Still Waiting for Justicgsee footnote 481), states that at the time ofighiblg in 2009, in ten of the 62
cases described, police still refused to regisist Fhformation Reports.
832 OHCHR source confidential Ref. No. 5352.
833 OHCHR source confidential Ref. No. 0109.
834 Ref. Nos. 2004-09-27 - incident - Morang _1628 28@3-09-28 - incident - Morang _1722.
85 OHCHR source confidential Ref. No 0111.
836 Ref. No. 2003-12-27 - incident - Kavre _0158.
837 Ref. No. 2004-06-06 - incident - Chitwan _0137.
838 Human Rights Watch\Vaiting for Justicep.34 (see footnote 481); Ref. No. 2003-10-13 idiewt - Dhanusha
0171.
:jz UNDP Access to Justice During Armed Conflict in leReport, p.42 (see footnote 763).
Ibid. p.43.
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relation to serious violations and abuses. Mediatiay place victims, especially women, at a
disadvantage relative to local power structuress fiarticularly inappropriate as a substitute
to accountability for serious crimes.

In some cases, when First Information Reports \ikrd, they were recorded at the police
station in a register other than “Diary 10” andawtion was taken by the polit®.Suspicious
deaths caused by security forces were reporteitshiRformation Reports as “accident&f?.

b) Investigations

Noncooperation of the CPN (Maoist) presented sicgnit obstacles to police investigations.
Like the Army, the CPN (Maoist) claims that it haken action against cadres involved in
misconduct, but it has not handed over cadresdad\#pal Police, or otherwise cooperated
with criminal investigation§?® The case of the killing of Arjun Bahadur Lama mgpd by
Human Rights Watch, and included in the T34 illustrative of this practice:

“Maoists abducted Arjun Bahadur, a secondary schmahagement committee
president, on 19 April , 2005 from his school inh@trebanjh Village Development
Committee (VDC), in Kavre District. According to wwesses, the men reportedly
marched Arjun Bahadur through several villages teefkilling him. Following
protests by his wife, the CPN (Maoist) claimed tAgtn was killed during a RNA
aerial strike. An investigation by the NHRC con@ddhat Arjun had been detained
and deliberately killed. Police in Kavre initialigfused to investigate, fearing Maoist
reprisals, but eventually responded to a SupremertCarder and filed a First
Information Report on 11 August 2008. Among the Bi&oists mentioned as
perpetrators in the Report is Agni Sapkota, a @i@ommittee member, originally
from Sindhupalchowk District, on whose orders Arpahadur Lama was allegedly
killed. On 4 February, 2009, Kavre police told Adecy Forum they had
corresponded with the Sindhupalchowk district mlaffice on 19 June 2008, to
search for and arrest defendants from that distfto¢ police said that they received a
letter from Sindhupalchowk district police officen 25 July, stating that Agni
Sapkota had not been found in their distrfét.”

Two of the alleged perpetrators named on the Hirkirmation Report are Constituent
Assembly members and have been appointed to miaisp@sitions. Agni Sapkota served as
the Minister for Information and Communicationsrfrdvay-July 2011 and Suryaman Dong
was appointed for Minister for Energy in Novemb@#.2.

A lack of cooperation by the security forces hasoapresented significant obstacles to
investigations. The case of the torture and defMaina Sunuwar illustrates this situatitfi.
On 4 December 2007, the Nepal Police requestediigpal Army to present the four Army
officials implicated in the crime for investigatioAt this time, the Nepal Army Adjutant
General stated to OHCHR-Nepal that it had alrea#lgrt action against the officials and thus
there was no need for further action. This deteatnm was apparently based on the
constitutional prohibition of prosecuting the sao@se twice. The Nepal Army considered
that the court-martial proceedings instituted agfaihe suspects were sufficient to deal with

81 Ref. No. 2002-01-08 - incident - Myagdi _5991. Sepra section 10.3.1 (a) Initiation of Investigatiop. 181
for the role of “Diary 10” in initiating criminalrivestigations.

842 OHCHR source confidential Ref. No. 5780.

843 OHCHR-Nepal, Human Rights Abuses by the CPN (Magqis8.

844 Ref. No. 2005-04-19 - incident - Kavre _0111.

845 Human Rights Watclstill Waiting for Justicep. 30-31(see footnote 481)

848 Ref. No. 2004-02-17 - incident - Kavre _0259. Ttase is discussed in more detail in Chapter 7tur®p.
124,
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the matteP*’ Despite this, the suspects are currently beingstigated by the Kavre District
Court in relation to murder, charges that wereraed in the court-martial.

Although a summons for the murder charge was issuddnuary 2008, the Nepal Army has
repeatedly failed to comply in relation to the ofdis within its ranks. On 13 September 2009,
the Kavre District Court ordered Nepal Army Headtgis to proceed immediately with an

automatic suspension of one of the serving majonglicated, and for the Nepal Army

Headquarters to submit to the court all the filesitaining the statements of the people
interviewed by the Military Court of Inquiry. Althmh some documents were submitted in
December 2010, many others have not been provméket Court. Furthermore, the Nepal
Army sent one of the alleged perpetrators on a l@bcBkeeping mission. He was recalled in
2010. But he re-joined the Nepal Army upon his metand, at the time of writing, has not
been handed over to the Nepal Police.

It was difficult for police officers to investigatieir own personnel, particularly where a
junior officer had responsibility for investigatingerious allegations against more senior
colleagues, including colleagues in the same chaommand?’® Further, because detention

records were not properly kept and/or procedurglirements were not followed, there was
no means of verifying the presence of an allegédimiee beyond the word of officialS.

In some cases involving death, bodies were dispo$edthout undergoing a proper post-
mortem examination. Even when the body was hangedto the family, the security forces
pressured family members not to conduct a postemgrtor to do so only under their
supervisiorf>® Police stated that a post-mortem had been cordlubte victims’ families
were unable to obtain or view a cdpy.

10.4.8 Judiciary

The Supreme Court has played a significant roleuiman rights and IHL related cases. This
was patrticularly the case in relationitabeas corpupetitions, pursuant to which the Court
regularly ordered relevant security forces to pmedetainees in court during the conflict
period®*? As mentioned above, the Supreme Court issueddariark ruling on 8habeas
corpuswrits in June 2007, and in so doing ordered thee@ument to set up a commission of
inquiry to investigate allegations of disappeararioeaccordance with human rights
standards (which at the time of writing has notrbestablished). In May 2008, the Supreme
Court also made a significant ruling that, in ortlecomply with its international legal
obligations, the Government needed to enact a caimepssive law to address human rights
violations resulting from the excessive use of é5P¢ The families of 22 victims sought
assistance throughandamusvrits from Appellate Courts and the Supreme Caufbrcing

the police to proceed with investigatidfi$Nevertheless, there have been a number of serious
obstacles to the court’s effectiveness and indepreced

847 As described elsewhere, the three were convidtpdooedural offenses and “improper interrogation
techniques.”

848 Ref. No. 2003-10-13 - incident - Dhanusha _017& @hanusha Five).

895ee, e.g OHCHR-NepalConflict-Related Disappearances in Bardiya Distribecember 2008, p.41, and
Report of Investigation into Arbitrary Detentiomriure and Disappearance at Maharajgunj Royal Nefahy
Barracks(May 2006), p. 46See alsdref. No. 2003-09-13 - incident - Kathmandu_1213b.

850 Ref. No. 2005-07-03 - incident - Jhapa _1552, 2004-1 - incident - Baglung _5835 and 2002-03-01 -
incident - Baglung _5968.

81 Ref. No. 2005-10-15 - incident - Morang _1527.

852 Human Rights WatchiVaiting for Justicep. 45 (see footnote 481)

853 Kantipuronline, “SC to govt: Enact law against essiee force,” May 12, 2008, Available at
http://www.kantipuroneline.com/kolnews.php?&nid=18a2.

84Human Rights WatchWaiting for Justicep.45 (see footnote 481)
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e Defiance of court orders by the police, army ané tBPN (Maoist) severely
undermined and continues to undermine the judiéidry
Parallel justice systems operated during the adnflith each party to the conflict
rejecting the legitimacy of the other's courts. WheMaoist courts operated,
individuals either preferred or were compelled &ttls disputes in the “People’s
court” rather than in the State’s judici&ry

e Several courts were destroyed during the confiiletjuding in Jumla, Jajarkot,
Achham, Arghakhanchi, Myagdi and Bara Districtsl &l part of the court records
were also destroyed’

e Habeas corpus petitions had to be filed with theoelate Court or the Supreme
Court, although from 29 March 2011, following amamhts to the Judicial
Administration Act, it became possible to also ledghabeas corpus petition in the
District Court. This requirement limited access doch petitions by the rural
population.

e Since 2004, in light of a mounting backlog of casmsirts started to refer cases for
mediation®™® In some cases, the courts themselves rejectdhsidamilies’ claims,
agre%Lr;g with police that the cases should be tigaed by a transitional justice
body.

e In recent years there has been an increasing toénchse withdrawals by the
Government, citing clause 5.2.7 of the ComprehenBieace Agreement of 2006 and
on the basis of other subsequent political agre&sfi&nThis was first used in
October 2008 when the then Cabinet ordered thedvatial of 349 cases of a
“political nature” that had been filed against fiolil party cadres. Most of these
cases have since been successfully withdrawn. Gment bodies have repeatedly
decided to withdraw cases for this reason: In Cat@®909 under the CPN-UML led
Government, the Cabinet withdrew 24 cases; in N®@092 the CPN-UML
Government withdrew a further 282 cases; and incM&012 the UCPN-M led
Government requested the withdrawal of 34 casessigat least 300 individuals. On
this occasion the withdrawals were part of an aoltil September 2011 political
agreement between the UCPN-M and the United Dertiodvéadhesi Front. In all
these instances of case withdrawals, no clear aodrate definition of a “political
case” was ever provided, and it is apparent thatynwd the accused persons have
political links with members of the Government. Arde number of cases
recommended for withdrawal are of a serious crimivaure, and many fall outside
the period of the conflict. The withdrawal of casé®ere serious international crimes
have been alleged is contrary to both IHL and IHRL.

10.4.9 Chief District Officer

The responses of Chief District Officers to the ifas of victims who attempted to file First
Information Reports varied widely; some refusedemister the Reporf§!

855 Report of the Special Rapporteur on extrajudicaimmary or arbitrary executions, Ms. Asma Jahangir
E/CN.4/2001/9/Add.2, 9 August 2000; par 39-WBJDP Access report, p.47 (see footnote 763).

858 UNDP Access Report, p.49 (see footnote 763).

87 Ibid.

88 |pid.

89 Human Rights WatchWaiting for Justicecases 37, 41-44 and 46-47, in relation to Bigana\ppellate Court
(see footnote 481).

80 |n accordance with clause Comprehensive Peace igreesection 5.2.7: “Both sides guarantee to witldra
accusations, claims, complaints and cases undsidaration alleged against various individuals tupolitical
reasons and to make immediately public the stateasfe who are in detention and to release theneufately.”
The cases to be withdrawn are supposed to have fd#tee inside a clear timeline, i.e. a period fro3nFebruary
1996 to 21 November 2006.

81 Ref. Nos. 2003-12-27 - incident - Kavre _0158, 20Q512 - incident - Dadeldhura _1965, 2004-09-29 -
incident - Banke _5164 and 2002-05-30 - incidentrdBa _5383
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10.4.10 Government and Ministries

The Government'’s responses to allegations of vaatof IHL/IHRL in general have been
ad hog for example, the establishment of Commissionsngtiiry on particularly serious
incidents as a response to external pressure. Hnera number of drawbacks to using such
Commissions as an effective mechanism for invetstiga. Under the Commission of Inquiry
Act, the Commissions do not have prosecutorial peva@d the Act is silent on the required
competence, independence and impartiality of mesnbesuch Commissions. There are also
no witness and victim protection provisidfis. Despite the general requirement for
Commission of Inquiry reports to be public undes #kct, most reports were in fact not made
public®? For example, the report of a Commission of Inquity the killing of 27 Maoist
cadres in Gaur in 2007 has never been made pubie.content and any follow up actions
have been withheld from public scrutiny as a consege.

Even when the report of a Commission of Inquiry wablished, the recommendations have
not been implemented. For example, Mhedlik Commission implicated over 100 officials and
politicians in serious misconduct relatingd@na Andolan people’s movement, yet no action
was taken on its recommendations. Similarly, amotigh-level Commission of Inquiry, the
RayamajhiCommission, examined alleged violations during laea Andolan llprotests in
April 2006. Although it recommended action agai28® officials, including prosecution of
31 Security Forces personnel, no criminal proseautias taken place. However, some
security personnel reportedly faced disciplinartjoac®*

In early June 2006, the Ministry of Home Affairst 3@ a one-person “Disappearances
Committee” whose findings were presented to then-tHeuse of Representatives in July
2006. Relying on uncorroborated information prodidyy the Security Forces, the Committee
member stated that the more than 100 disappearsdnsehad been determined to be either
“released” or “killed in crossfire”. In relation tthe 601 persons still unaccounted for, the
Committee member concluded that he did not havedpacity to conduct investigatioffs.

The Human Rights Cell in the Ministry of Home Affaiis a small unit consisting of one or
two individuals who also have other administratiresponsibilities. The officers face
difficulties in taking up human rights issues doartsufficient rank and a lack of delegated
authority®®

The Parliamentary Committee on International Refetiand Human Rights has discussed
issues related to violations of IHRL/IHL; for exalmpin the aftermath of the release of
OHCHR-Nepal's report on arbitrary detention, togfil-treatment and disappearance in
Maharajgunj. However, the Committee lacks the lggalvers to enforce its invitation to
individuals to present themselves in front of tleenmittee and to put its recommendations
into effect. The same is true for the Parliament@gymmittee on State Affairs, which
oversees the Ministries of Defence and HSfe.

82 The Supreme Court ruling on disappearance cas#&slone 2007 acknowledged the shortcomings of the
Commission of Inquiry Act, and ordered the Governnterintroduce new legislation to ensure the eihbient
of a “credible, competent, impartial and fully ipde@dent commission.” Human Rights Waté¥aiting for
Justice p.56 (see footnote 481)

83 OHCHR-NepalOne year after CPReport, p.27.

84 pbid.

865 OHCHR-NepalReport to the Human Rights Council 20p@ra 48

86 Observations made at the OHCHR-Nepal, Nepal PaliceArmed Police Force’s joint workshop: Workshop
on the Role and Responsibilities of Law Enforcemeggrcies during Public Protests, Godavari ResorgQL7-
March, 2009.

87 parliamentary Rules (2008), par. 115.
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10.4.11 Maoist “justice system” during the conflict

In its February 2008 Report entitldpal: Justice in Transitigrthe International
Commission of Jurists made an evaluation of theiguastice system in 14 Districts in
Nepal against the requirements of internationaldaeds. Although it noted some positive
aspects, such as the fact that the “People’s Couere accessible, swift and inexpensive, it
also found that the CPN (Maoist) system failed aehfundamental fair trial standards at the
pre-trial, hearing, trial and post-trial stad&More specifically, the International
Commission of Jurists found that there was:

« No mention of procedures for investigations, tradiearings in the Maoist’s “Public
Legal Code” introduced in 2003;

* No formal criteria for the qualification or selemnti of “judges”;

* No defence lawyer present in most proceedings;

* Alack of consistency in the application of thetsys;

* Poor case management and a lack of formal recequistdy the courts;

* No written procedures setting out conditions forappeal;

* A common bias in favour of the complainant, patacdly if they had an affiliation to
the CPN (Maoist) or, simply because that was thsgrewho first brought the case to
the attention of the “People’s Court”;

e A practice of allowing evidence about the charaofeéhe withess and accused,;

* No requirement for witnesses to take any form ¢ defore giving evidence;

« Acceptance of judges slapping or intimidating theused®® and

«  Poor conditions of detention that sometimes amalitaté¢orture®’®

In addition, although the “Public Legal Code” didtrprovide for the death sentence or
beating as a punishment, cases where such punishmere given, were reportéd.In May
and June 2006, OHCHR-Nepal recorded eight killiojjswing actions by “People’s Courts”
in the Central Region. The killings were attributiéicectly to Maoists, or indirectly attributed
to them through the cadres’ encouragement of \alis*

10.4.12 Problems of internal proceedings
a) Security Forces

There is no provision for civilian involvement incaurt-martial except as provided by the
Special Court-Martial under the 2006 Army Act.

The Judge Advocate General acts in multiple rodsich raises concerns about potential
conflicts of interest. For example, the Judge Ad¥edseneral forwards cases from military
units to the Chief of Army Staff and advises on anyestigation by a Commission of

Inquiry. The Judge Advocate General also advisesthdn or not to prosecute cases and
provides advice on “law and justice” matters to ¢hairperson of a court-martial. He acts as

88 |nternational Commission of Jurists, Nepal: Jstic Transition, p. i.

89 pid, p. 9-12.

870 |bid. There were no formal detention facilitieslaabducted people were held in private houses. OHCHR
Nepal,Human Rights Abuses by the CPN (Maoist), Summaryrafeas September 2006, p.4, Available from:
http://nepal.ohchr.org/en/index.html; UNDP Accesp®e p.30 (see footnote 763).

871 For example, Ref. No. 2001-07-00 - incident - Kalik5484 (“Among those known to have been ‘sentnae
death’ and ‘executed’ was Bhadra Sanjyal, a womam Ward No. 2, Siuna VDC, Kalikot district. She vkilted
in mid-July 2001 after she was found ‘guilty’ byetlpeople’s court’ of passing information to thdipe. A notice
was posted in the village announcing the decis)d@tiginal Source: Amnesty Internationabee alsdJNDP
Access Report, p.30 (see footnote 763).

872 Report of the United Nations High Commissionerdoiman Rights on the human rights situation and the
activities of her Office, including technical coogton, in Nepal, A/60/359 (16 September 2005)ap&?2-33.
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an administrator for the courts, defends an accudgeeh requested, and implements the
punishment/decision.

The process is not transparent. Until 2006, cowuttial proceedings were, by law, conducted
behind closed doors. Even after the introductiorthef 2006 Army Act, hearings are still

conducted confidentially unless they are proceesliafythe Special Courts-Martial. One

improvement since the end of the conflict has libahcourt-martial verdicts are published in
the form of Army Orders, and, for some public iegrcases, in Nepal Army publicatidhs.

Unlike courts-martial, the Police Special Court @hd Armed Police Force Special Court
include a member of the judicial service. A supedfficer also sits on the codtt There is
no requirement, however, that those individuals smependent of the matter under
consideratiori!® nor is there a requirement for an independentguasr. The proceedings
are open to the public subject to permission.

b) CPN (Maoist)

It is generally unclear how far CPN (Maoist) invgated and punished its cadres,
commanders and political leaders for serious midaonsince their internal proceedings are
not made public. Where CPN (Maoist) members weigk tsahave been disciplined, OHCHR
has not been able to obtain the details of thestiy&tion or proceedings that led to the

decision®’®

Where information about action taken against peapais was made public, the punishment
was not proportionate to the seriousness of thenoff. For example, those involved in the
Madi bus bombing case, where CPN (Maoist) cadres kBecivilians, three soldiers and
injured a further 72 passengers, received only twothree months of “corrective

punishment®’’

873 Human Rights Yearbook, Human Rights Directorate,d\@pmy, 2008, p.17.
874 A Deputy Inspector General for the Armed PolicedeédSpecial Court, and a superior office to thepenel in
question in the Police Special Court.
875 Armed Police Force Act, Chapter 8, para28 (3); &p&ourt Act, 2002, Chapter 2.
87 OHCHR-NepalHuman Rights Abuses by the CPN (Maoist), SummaryrufeBas September 2006, p.8.
é\;ailable from: http://nepal.ohchr.org/en/index.htm

Ibid.
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CHAPTER 11 - RECOMMENDATIONS

11.1 TO THE TRANSITIONAL JUSTICE COMMISSIONS (ONCE ESTABLISHED)

11.1.1 General

Call a roundtable of the heads of institutions anghnizations to discuss and decide on
key issues of collaboration and jurisdiction inat@n to the work and mandate of the
Commissions. This should include the Police, theosey General's office and the
National Human Rights Commission (NHRC), the NatlobBalit Commission (NDC)
and the National Women’s Commission (NWC).

Make clear cooperation protocols between the tvam3itional Justice Commissions and
with each Commission and the Office of the Attorri@gneral, the Nepal Police, the
NHRIs and the Courts.

Use this Report and the Transitional Justice Rateré\rchive (TJRA) to assist planning
work and methodology. The Office of the High Comsioser for Human Rights
(OHCHR) remains ready to share its expertise apérence for this purpose.

Hold hearings in public unless witness protectgsues require otherwise.
Ensure effective witness protection.
Investigate the alleged violations contained iInTARA.

Organize consultations, investigations and pubéearimgs on specific themes, such as
women, children, unlawful killings, disappearandesiure and sexual violence.

Hold sessions and hearings in all parts of Nepaluding remote and rural locations, so
as to engage all Nepalis.

Set up contact offices, primarily with an admirastre function but with the mandate to
hold sessions and hearings, in all districts.

As early as possible in the establishment of then@ssions, initiate networks for
dissemination and gathering of information.

Hire an investigator with international experiencewar crimes and Crimes against
Humanity investigations to advise the Commission.

Use the information contained in the TJRA to idgnédditional patterns and specific

areas for further investigation, including geogiiaplinstitutional, or thematic targets.

Specifically, examine whether the use of unlawillings, disappearances, torture, sexual
violence and any other serious violation of intéoral law was in fact widespread and
systematic, and if so, whether the remaining elemehCrimes against Humanity can be
proven.

Require the Government to produce all published angublished Commissions of
Inquiry reports as well as the results of otheestigations conducted during the conflict.

Ensure personnel from all ranks of the SecuritycEsiand the Community Party of Nepal
(Maoist) (CPN (Maoist)) are called and give testiyio

In examining cases, ensure that sufficient inforomais collected concerning those in
command responsibility during the conflict.

Examine critically all documents purporting to bmgned confessions and witness
testimonies procured by alleged perpetrators int laj the numerous allegations of false
statements and statements made under coercion.
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e In examining individual incidents, bear in mind theader legal implications regarding
the establishment of Crimes against Humanity and @venes.

* Maintain a public repository and means of accunmdafdditional information relevant
to the conflict.

e Asis required by international law, provide anféetive remedy” to victims by
» Investigating the credible allegations set outis Report

= Prosecuting suspected perpetrators wherever saspiists that they have
either directly participated in violations, or aresponsible due to their
command responsibility at the time

=  Providing reparations to victims

11.1.2 Thematic

It is recommended that the Transitional Justice @@sions (or other competent judicial
authorities) seek to undertake the following tasks:

a) Unlawful Killings

« Ensure the full investigation of all allegationsestra-judicial killings during the conflict.

e Pay particular attention to the earlier killingstveeen 1996 and 1999 in Rolpa, Rukum
and Jajarkot Districts.

* Adopt concrete measures to ensure the full impléatem of NHRC recommendations
and Supreme Court decisions in cases involvinggaliens of extra-judicial killings
during the conflict.

e Analyze further the link between killings and oth@lations.

* Review policies that ordered, supported, assistedked in favour of and acquiesced in
unlawful killings or means and methods used fonthe

* Analyze the link between relevant laws and unlavkllings, particularly the Terrorist
and disruptive Activities (Control and Punishme@tfinance (TADO), the Terrorist and
Disruptive Activities (Control and Punishment) AGADA) and the Public Security Act.

b) Disappearances

« Develop a strategy for addressing cases that amturr the early part of the conflict
where there is less documentary evidence.

« Engage relevant advisory expertise, such as thenlational Commission on Missing
Persons, or a similar body with experience in thvestigation of missing persons and the
identification of mortal remains.

» Carefully evaluate and utilize existing data, doenmary evidence and lists of the
disappeared before launching field investigations.

c¢) Torture

* Compile a list of treatment that the Transitionastice Commissions will consider to
amount to torture per se, in line with similar fimgls by tribunals elsewhere. Also,
compile a list of standard questions that victirheudd be asked to elicit whether the
objective and subjective elements of torture arwkerill-treatment have been reached
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(NB avoid encouraging victims to characterize thiatment as torture, rather elicit from
them a description of the actual treatment theyeagpced).

» Carefully consider the protection and humane, wigtriented treatment of any victims or
witnesses associated with these allegations. Reattization and/or re-victimization of
those who dare to come forward must be avoided.

e Ensure the presence of properly qualified profesd®in relation to the physical and
psychological aspects of torture and other illttment. Take advantage of the advice of
international experts on torture, such as the Cdtemiagainst Torture and the Special
Rapporteur on Torture, particularly in light of kisit to Nepal in 2006.

« Be mindful of the difference impact of violations men and women, adults and children.
d) Arbitrary Detention

» Ensure the full investigation of allegations ofittdyy detentions during the conflict and
provide adequate compensation to the victims ar thmilies

« Review and amend the Public Security Act in linthwepal's international human rights
obligations.

* Ensure full implementation of NHRC recommendatiand Supreme Court decisions
related to cases of arbitrary detention duringcinalict.

e) Sexual Violence

 The Transitional Justice Commissions should esabk process to discover and
document the truth about sexual offences commitheddng the conflict. This should
include the recruitment of appropriately skilledne staff with experience in working
with victims of sexual violence and ensure syst@mamanagement of data that
incorporates appropriate victim and witness pradeaneasures.

* Integrated support mechanisms for victims and sorsi of sexual and gender-based
violence should be developed prior to the collectd information. They should include
health care, psychosocial support, legal counsgelland assistance, safe homes,
emergency funds and state social services, sucteiafrced community protection
mechanisms.

e The National Action Plan on United Nations SecuRgsolutions 1325 and 1820 should
be fully taken into account by the TransitionaltiiesCommissions.

« A register with the names of army personnel accusfedommitting sexual violence
should be established to ensure their exclusiam fray peace keeping duties in line with
the UN Secretary General's policy on zero-toleraagainst sexual abuse.

e) Legal

e Investigators and legal advisors with internatioeaberience in the application of
international humanitarian law (IHL) and internatid human rights law (IHRL) in
internal armed conflicts should be included as phtte staff of the Commissions.

« Commission members should avail themselves and #taff of the opportunity to
receive briefings and trainings on the applicattdniHL and conflict-related IHRL in
specific cases.

« Commission members should have available resouncelsiding books, materials and
jurisprudence, on international humanitarian lggahciples, particularly with regard to
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non-international armed conflicts, and the Intdoval Criminal Court (ICC) Case
Matrix.

* The Commission should ascertain whether and at \pbait the Maoist insurgency
achieved non-international armed conflict statushsthat the prohibitions of Common
Article 3 applied.

11.2 TO THE OFFICE OF THE PRIME MINISTER AND THE MI NISTRY OF
HOME AFFAIRS

* In compliance with international law, ensure thatperpetrators of serious violations of
IHL and IHRL, especially those bearing the greatesponsibility in these violations,
benefit from amnesty or pardon.

e Identify past reports of Government commissionsnid to investigate alleged serious
crimes during the conflict and make them availabl¢he public and to the Transitional
Justice Commissions.

e Adopt measures to ensure rigorous vetting of atluBty Forces personnel before they
are promoted or nominated for United Nations Pesggikg duties.

e Give clear instructions to the Nepal Police thatytlshould register all First Information
Reports relating to the conflict in accordance wiith law.

» Cancel all decisions to withdraw conflict-relatealses involving allegations of serious
crimes.

* Form a liaison office with the Transitional Just€emmissions to deal with overlapping
jurisdictions and similar issues.

11.3 TO THE GOVERNMENT AND THE MINISTRY OF PEACE AN D
RECONSTRUCTION

» Establish independent Transitional Justice Comomssithat are free from political
pressure and are in full compliance with internagichuman rights standards.

» Take all necessary steps to establish the Tranaltitustice Commissions, including the
fair and transparent selection of Commissionerssaid, following consultation with the
population, in particular victims.

* Ensure that the withdrawal of cases from the cdoes not affect the Transitional Justice
Commissions’ power to look into them.

* Ensure that effective witness and victim protectroachanisms are in place for each
Transitional Justice Commission.

e Ensure that all the steps to establish the Tramsiti Justice Commissions respect and
incorporate different gender perspectives.

e Support to victims of sexual violence should bduded in the Ministry of Peace and
Reconstruction’s programme of support to conflictimns.

» Develop reparation schemes in accordance with #sécBPrinciples and Guidelines
on the Right to a Remedy and Reparation for Victin&ross Violations of
International Human Rights Law and Serious Violagiof International
Humanitarian Law’®

878 UN General Assembly Resolution 60/147, which presithat in accordance with domestic law and
international law, and taking account of individaatumstances, as appropriate and proportiondggravity of
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11.4 TO THE DEFENCE MINISTRY

Fully cooperate with any investigations by the gelior proceedings undertaken by
judicial authorities, including the future transital justice mechanisms.

Make available to the public all information reldt® complaints received concerning the
army, including the number and nature of any praoesl undertaken as a result of such
complaints, and the results.

11.5 TO CONSTITUENT ASSEMBLY MEMBERS

Enact the legislation necessary for the creationtld two Transitional Justice
Commissions and provide them with a mandate thiat ilomplies with international
standards and is the result of a consultative goerolving civil society and the public
at large.

To pass a law acknowledging (or otherwise grantjngkdiction of Nepali courts to
preside over serious violations of IHL and IHRL.

Define torture as a crime in the Nepali criminatlepin line with the Convention against
Torture (CAT). Ensure that — with respect to vimas of this peremptory norm of

international law — the proceedings are not inappately blocked by a misunderstanding
of thenon bis in idenprinciple.

For the purpose of ensuring clarity, the Constitutshould be amended so that the
principles of non-retroactivity cannot act as a bgainst prosecutions for war crimes,
crimes against humanity, genocide and other seximlstions of IHL and IHRL.

Define Enforced Disappearances as a crime in tigalNeriminal code in line with the
International Convention on the Protection of at$dns from Enforced Disappearances
(CED).

11.6 TO THE OFFICE OF THE ATTORNEY GENERAL

Establish a liaison office between the Office af thitorney General and the Transitional
Justice Commissions.

Establish a special investigations and prosecutimiisunder the leadership of a special
prosecutor. This special prosecutor should havetiumal autonomy within the Office of
the Attorney General and the unit should be comgrisf competent, impartial, and well-
trained staff, capable of conducting prompt andrabgh investigations into alleged
serious crimes related to the conflict.

Analyze information received, whether independemttyvia the Transitional Justice
Commissions, in light of elements of Crimes agalthstnanity and War Crimes.

the violation and the circumstances of each cdséms should be provided with full and effectiveparation
which include the following forms: restitution, cpemsation, rehabilitation, satisfaction and guaasbf non-
repetition.
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11.7 TO THE JUDICIARY

e Continue to exercise oversight as appropriate,udioh through issuing mandamus
orders, to ensure that the police comply with theisponsibilities to register and
investigate FIRs.

* Look into the patterns of unlawful killings and thdroader legal implications as
potential Crimes against Humanity and War Crimes.

« Develop clear means and methods of cooperationgaetthe Court and the Transitional
Justice Commissions.

11.8 TO THE NEPAL POLICE COMMAND

» Conduct prompt, thorough and impartial investigagiinto allegations of serious crimes
committed during the conflict.

« Inrespect of allegations involving police officers

= |nvestigations should be conducted by officers idaetshe chain of command
of the alleged perpetrators.

= Take immediate departmental action, such as sugpefism service, against
individuals implicated in the use of unlawful formesulting in a death until an
independent and impartial investigation has beempbeted.

* Ensure that internal departmental disciplinary pthees are transparent.

» Ensure that internal disciplinary action taken agathose who violate police procedures
relating to extra-judicial killings is made publiecluding any interference with ongoing
investigations such as the falsification of docuteemd the intimidation of witnesses.

11.9 TO THE NEPAL ARMY AND ARMED POLICE FORCE COMMA ND

e Ensure the full cooperation of staff from all rankgth the Transitional Justice
mechanisms and ensure that all relevant documesntaade available to them.

» Cooperate with police investigations into allegadawful killings, including making
personnel available to the Nepal Police during stigations.

e Assist in identifying potential gravesites and limas of mortal remains.

e Make public the results of Courts Martial or otldégciplinary proceedings against those
alleged to have been involved in conflict-relatetawful killings.

e Make public the procedure for selection of armyspenel to join the United Nations
Peacekeeping Operations and those who have bew fiaom taking part.

* Immediately suspend the members potentially impdidan serious crimes related to the
conflict until an independent and impartial invgation clears them from the allegations.

11.10 TO THE MAOIST LEADERSHIP
e Cooperate fully with the Transitional Justice Comsions and judicial authorities,

including making available documents and staff bfranks to cooperate with their
processes.
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e Cooperate with police investigations into allegedaus crimes related to the conflict.
e Assist in identifying potential grave sites anddtions of mortal remains.

« Make public any internal proceedings against atlegerpetrators of serious crimes
related to the conflict.

» Make public all available records of cases decluethe “People’s justice system.”

11.11 TO POLITICAL PARTY LEADERSHIP

» Publicly commit to non-interference in the opemaébactivities of the police, prosecutors
and judiciary, and publicly denounce and take apate action against members who do
attempt to exert such influence or fail to coopesaith police investigations.

* Promote the legislation necessary for the creavbnthe two Transitional Justice
Commissions and provide them with a mandate thatlise with international standards
and which is the result of a consultative processlving civil society and the public at
large.

11.12 TO THE NATIONAL HUMAN RIGHTS COMMISSION

* Engage in a process of monitoring institutions wekponsibility for transitional justice
mechanisms.

* Make public the conclusions and recommendationpasit investigations into extra-
judicial killings by the NHRC, and use all meansativocate for the full implementation
of the recommendations by the Government, includihg initiation of criminal
prosecutions.

» Establish a clear line of communication and coadpamawith Transitional Justice
Commissions and provide them with all NHRC repartd material of investigations.

11.13 TO CIVIL SOCIETY

e Advocate for the passage of the enabling law fer Thansitional Justice Commissions
and for the commencement of their work.

e Establish co-ordination mechanisms for civil soci@bnitoring of their work.

« Promote public awareness and shape opinions towam®oting accountability for
serious IHRL and IHL violations.

11.14 TO THE MEDIA

» Devote staff to undertake daily coverage of the kwof the Transitional Justice
Mechanisms, for example, a daily column in newspapad radio updates.

« Produce television and radio programmes providirigrimation on and analysis of the
work of the Commissions and Transitional Justicaegally.

« Facilitate the participation of victims, survivoaied affected communities in transitional
justice proceedings, subject to withess proteatiesds.
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11.15 TO THE INTERNATIONAL COMMUNITY

* Consider providing long-term and flexible suppom the Transitional Justice
Commissions and relevant programmes, provideditiea€ommissions are established in
accordance with international standards.

e« Continue to exclude Security Forces personnel agawhom there are credible
allegations of involvement in unlawful killingsgim participation in training programmes
and UN peacekeeping missions until such time asetibases are adequately resolved.

* Monitor Transitional Justice proceedings.

11.16 TO VICTIMS

» Cooperate with official investigations and partat in proceedings of the Transitional
Justice Commissions subject to witness protectimcerns.

e Support the prosecution of emblematic cases innglthose responsible for the worst
offences.
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ANNEX ONE - TIME LINE OF THE ARMED CONFLICT IN NEPA L

The Timeline of the Armed Conflict in Nepal sets ¢lwe chronological flow of the armed
conflict. It lists political developments at thetioaal level and significant instances of
violencé” that had a bearing on the armed conflict. In orgeprovide some historical

context to the conflict, the timeline also surveignificant constitutional and political events
in Nepal’s history prior to 1996.

1949

September 1949 Communist Party of Nepal (CPNyriséd.

1950

July 1950 Signing of the 1950 treaty, the TreatyPaface and Friendship,
between Nepal and India.

1951

7 February 1951 Delhi Compromise, which makes feayhe Rana-Nepali Congress

(NC) coalition Government, is signed.
15-18 February 1951 King Tribhuvan returns frontlibeRana Regime formally ends and
the coalition Government is established.

11 April 1951 Interim Government of Nepal Act, 198Jpromulgated.

1952

22-23 January 1952 Raksha Dal mutiny, leadingedoimning of the Communist Party.
1956

16 April 1956 Ban on the Communist Party is lifted.

1959

12 February 1959 King Mahendra proclaims the Cangin of the Kingdom of

Nepal, 1959.

18 Feb-3 April 1959 First general elections in Negi@ held. The NC wins more than
two-thirds of the seats.

27 May 1959 The NC forms the first elected Goveminid by Prime Minister
(PM) B.P. Koirala.

1960

15 December 1960 King Mahendra removes the NC @owvent and imposes direct
royal rule.

1961

5 January 1961 King Mahendra imposes a ban onigatliparties, marking the
beginning of the partyless Panchayat System of (hovent, which
will remain in place until 1990.

1962

September 1962 Keshar Jung Rayamajhi's moderatg gfothe Communist Party

expel the more radical leaders Pushpa Lal Shresthési Lal
Amatya and Hikmat Singh, formalizing the split inet Party. In

879 ncidents of violence have been included wherentimaber of deaths were five or more. Incidents whieere
were fewer deaths have been included where othtarfamade the incident relevant to the conflisthsas the
identity of the victim (e.g. killing of IGP Krishnislohan Shrestha) or the impact of the incident (g first
ambush in a series of ambush attacks).
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8 November 1962
December 1962
17 December 1962
1963

April 1963

1968
May 1968

1971
6 May 1971

December 1971

1973
4 March 1973

10 June 1973

1974
16 March 1974

12 December 1974

1975
April 1975

June 1975

1978
26 December 1978

1980
2 May 1980

1983
November 1983

mid-May that year, the Pushpa Lal faction had anced the
expulsion of ten moderate Central Committee Members

NC leader Subarna Shamsher suspemdsl movement that the
Party was attempting to pursue.

Tulsi Lal Amatya elected General &any of radical wing of
Communist Party.

The Constitution of Nepal, 196&dsnulgated.

Radical communists split into Tulsi LAmatya and Pushpa Lal
Shrestha factions.

Pushpa Lal Shrestha establishes a new QaistParty faction by
holding a Party convention in Gorakhpur, India.

The Government quickly suppresses timt of the Jhapa uprising,
an armed communist rebellion.

Man Mohan Adhikari, Mohan Bikram 8ingnd Nirmal Lama
establish the Central Nucleus that will later beeomcommunist
political party.

Jhapa group insurgents are killed evhiging transferred between
jails.
NC activists hijack a Nepali airplem&orbesgunj in Bihar, India.

Bhim Narayan Shrestha, Yagya Bahadthapa and Girija Prasad
Koirala are indicted for attempting to kill King f@indra in the
Biratnagar bomb attempt

Members of the NC armed grouphyedagya Bahadur Thapa, are
arrested in Okhaldhunga.

The Akhil Nepal Communist RevolutionaryCo-ordination
Committee (Marxist-Leninist), the forerunner of ti@mmunist
Party of Nepal (Marxist-Leninist) (CPN (M-L) is e$lished.

A conference that leads to the formatibnthe All Nepal
Communist Coordination Committee is held. The Cotteai will
gather other localized communist movements oveyéags to form
the CPN (M-L) in December 1978.

The CPN (M-L) is established.

Following public protests, the Governimkalds a referendum to
introduce a multiparty system, but the proposdefeated.

Mohan Bikram Singh sets up the ConshuBarty of Nepal
(Masal), separate from the Fourth Convention.
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1985
November 1985

1989

August 1989
1990

1 February 1990
14 February 1990
18 February 1990
8 April 1990

16 April 1990

19 April 1990

9 November 1990
23 November 1990

1991
8 January 1991

12 May 1991

1992
February 1992

6 April 1992

28, 31 May 1992

1993
February 1993

1994
22 May 1994
10 August 1994

15 November 1994

29 November 1994

The CPN (Mashal) splits from Mohakr&n Singh's CPN (Masal).

The CPN (M-L) conference agrees to wimk parliamentary
democracy as an interim goal.

A Joint Coordination Committee leemvNC and United Left Front
is announced.

The formation of the United NaldPeople's Movement by radical
communist groups is announced.

The NC and United Left Front stagtJana Andolan(People’s
Movement).
In the wake of thdana Andolanthe ban on political parties is
lifted.

Rastriya Panchayat is dissolved.
The Interim Government takes office.

The Constitution of the KingdoniNepal, 1990 is introduced.

The CPN (Unity Center) is esthbltis It includes Mashal, Fourth
Convention and CPN (Peasant's Organization).

CPN (Marxist) and CPN (M-L) mergéoton the Communist Party
of Nepal (Unified Marxist Leninist).

In the general election the NC wins $&@ts, the UML wins 69
seats, and the United Peoples’ Front Nepal (UPHNS wine seats.

Radical communist groups Unity CédteF, CPN (Masal), CPN
(MLM) and the Nepal Communist League form the Jésbple’s
Agitation Committee.

Several people are killed in a poliskooting during a protest
program organized by the Joint People’s Agitatioom@hittee in
Kathmandu.

The NC wins over half the numbeseHts (50.14%) in local level

elections.

The UML Conference approwdmnatako Bahudaliya Janabad
(People’s Multiparty Democracy) as its ideology.

The United People's Front splits intabam Bhattarai and
Niranjan Gobinda Baidhya factions.

The Baburam Bhattarai group of th&= Woycotts the mid-term
election.

The mid-term general electiondale after the NC fails to manage
internal dissent. The Communist Party of Nepal figddi Marxist
Leninist) CPN (UML) wins the largest number of se#88) but
there is no overall majority.

CPN (UML) forms the Governmenthwitan Mohan Adhikari as
PM and Madhav Kumar Nepal as the Deputy PM.
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1995

March 1995 The factions of the former Communisttyasf Nepal (Unity
Centre) CPN (Unity Centre) and the UPFN unite asl ¢Maoist).
The party adopts ‘The Strategy and Tactics of ArrBéiggle in
Nepal'.

September 1995 CPN (Maoist) adopts the ‘Plan fer Hinstorical Initiation of the
People’s War'.

October 1995 The Maoists launch SiJa Campaign (named after Siedelaljala,

the two most prominent mountains in Rukum and Rolpa
respectively) to promote their ideology.

11 September 1995 Sher Bahadur Deuba becomesMhéndading the NC -Rastriya
Prajatantra Party -Nepal Sadbhavana Party coalition

4 November 1995 Police launch Operation Romeo agMiaoist supporters in Rolpa,
Rukum and Dang.

CONFLICT PERIOD

1996

4 February 1996 The UPEN, led by Baburam Bhatitarasents its 40-point demand
to the Government, warning of a resort to armedggfie if the
Government does not show any positive responsée tiebruary.

12 February 1996 The PMs of Nepal and India dignMahakali treaty in New Delhi.

13 February 1996 The CPN (Maoist) launches an arim&gargency, and attacks the
police posts in Holeri of Rolpa, Athbiskot of Rukurand
Sindhuligadhi of Sindhuli. The Agricultural Develognt Bank in
Chyangli of Gorkha is commandeered and an attdastalace on
the Pepsi Cola bottling factory in Kathmandu, andwanakamana
Distillery in Gorkha. The house of Daulat Bikrammgpin Kavre is
appropriated on the allegation that he is a usufpge days later,
the CPN (Maoist) General Secretary Prachanda issugsess
statement taking responsibility for these actions.

27 February 1996 Six Maoists are killed by the gmlin Pipal, Rukum. Two are
arrested in Nalsingh and Jajarkot and subsequkifithd.

22-29 April 1996 The Chairman of the UN Working @poon Arbitrary Detention
visits Nepal.

6 May 1996 First ambush targeting the police lByMuaoists in Taksera, Rukum
occurs. Two police personnel are killed and the istacseize two
rifles.

June-July 1996 The Second Plan of the People’spéisses after a meeting of the
Central Committee of CPN (Maoist) with the sloganLet’s
Develop Guerrilla War in a Planned Way.

18 December 1996 Parliament passes the Torture €wapon Act.

1997

3 January 1997 Maoists commandeer a police pd&tinan, Ramechhap.

8 January 1997 Nepal's Parliament passes the HuRights Commission Act
(1997) 2053 B.S.

12 March 1997 Lokendra Bahadur Chand of RastriyajaRntra Party (RPP)

becomes the PM of the new coalition Government istng of
RPP, CPN (UML) and Nepal Sadbhavana Party (NSP).

April 1997 The Government sets up a task forcesuttte chairmanship of CPN
(UML) Member of Parliament Prem Singh Dhami to cocida
study on the armed insurgency and make recommemndati
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17, 26 May 1997

26 May 1997

6 October 1997

1998
13 February 1998

5 March 1998
26 March 1998

26 May 1998

3 June 1998

5 June 1998

19 June 1998

5 August 1998
August 1998
19 October 1998

26 October 1998

3 November 1998
9 November 1998

29 November 1998
12 December 1998

19 December 1998
28 December 1998

1999
1 January 1999
3 March 1999

5 March 1999

Local level elections are heldNGRPML) candidates gain 51% of
the seats, NC 30%, and RPP 12.6%.

The Central Committee Meeting of CRM@ist) passes the Third
Plan with the slogan — Let's Raise the Guerrillarfate to Another
New Height of Development.

Surya Bahadur Thapa is appointethea$®M of a new coalition
Government of the RPP, NC and NSP.

On the second anniversary of slaet of the insurgency, the
formation of Central Military Commission of CPN (Miat), led by
Prachanda, is formally declared.

CPN (UML) splits over the signing loé tMahakali Treaty.

G.P. Koirala is appointed as the BiMv He extends the cabinet to
include the ML and later the UML.

The Government launches an “intergsiBecurity mobilization”
(Kilo Sierra Il) operation in the districts mostfedted by the
insurgency.

Five Maoist cadres are arrested ahed kby the police in
Panchkhuwa Deurali Village Development CommitteeDQY,
Gorkha.

Police intervene during a programma athool in Laha VDC,
Jajarkot. Eight persons, including a health workeschers, and
students are killed.

Eight people are arrested by thegpdtom Daha VDC, Jajarkot
and killed in Himane jungle.

Maoists ambush a police patrol iml8kcha, Rukum, killing two
police personnel. The police kill four Maoists etsame VDC on
the same day.

The Fourth Extended Meeting (Plenurh)tre CPN (Maoist)
Central Committee makes its main slogan “Let's At&in the
Direction of Base Area Formation” and decides @nRburth Plan.

Five people are killed by theqaoin Simti, Rukum.

CPN (Maoist) announces the statteofourth phase (Fourth Plan)
of the Strategic Defence stage of the war, estahlisBase Zones.

Five people are killed by thegmin Jhangajholi, Sindhuli.

Police shoot and kill seven Magasires, including Maoist district
leader Madhav Ghimire in Hapur, Dang.

Twelve people are killed by moiit Lurka Nipane in Daha VDC,
Jajarkot.

Eight Maoist cadres are killed thg police after they are
surrounded in a house in Thumi VDC, Gorkha.

Five people are killed by theecpoh Ranma Maikot VDC, Rukum.

Nine people are killed by thecpah Kerabari VDC, Gorkha.

Five people are killed by the pahdgehalanga Timile, Jajarkot.

Maoists attack a police post at @iss, Dang. Seven police
personnel and at least four Maoists are killed.

Yadu Gautam, a CPN (UML) candidater fBlouse of
Representatives, is killed while canvassing in (&daaVDC,
Rukum during the parliamentary election campaige. tdd been
taken captive by the Maoists three times priorigokiiling and had
reportedly been warned not to get involved in podit
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19 March 1999
3, 17 May 1999
22 May 1999

27 May 1999
14 June 1999

22 June 1999
29 June 1999
20 July 1999

August 1999

8 September 1999

22 September 1999

26 September 1999
August 1999

1 December 1999

4 December 1999
14 December 1999
20 December 1999
2000

3 January 2000

14 January 2000

22 January 2000
11 February 2000

15 February 2000
19 February 2000

22 February 2000

Police kill seven Maoists artistahef Akhil Nepal Jana Sanskritik
Sangh(All-Nepal People’s Cultural Association) in Anekétavre.

General elections are held in thasps. NC wins majority with 110
seats. UML wins 71.

Mauoists attack a police post in Takwitage, Gorkha district. Five
police officers and one Maoist are killed.

The NC Government, with K.P. BhattasaPM, is formed.

The police base camp in Lahan, dajerlattacked by Maoists. At
least nine people, including five police personaes killed.

Police kill 11 members of a culturaupe of CPN (Maoist) in
Bhawang, Rolpa.

Six people are killed by the polioe Jagatipur, Jajarkot on
allegation of being Maoists.

Six people, including Maoist Distridember, Indra Lal Acharya,
are killed by police in Jagatipur, Jajarkot.

The Government announces NR’s 30 onillbudget to finance
implementation of the Ganesh Man Singh Peace Cagm@amed at
rehabilitation of Maoist activists who agree torsuder and the
payment of relief to victims of abuses by the CRA@ist).

Maoist Alternative Politburo MemiSuresh Wagle (Basu) and
Platoon Commander Bhimsen Pokhrel are killed by pbkce in
Gankhu, Gorkha.

Deputy Superintendent of Pdliade Rai is taken captive by the
Maoists during an attack on a police checkpoinvihat, Rukum.
Maoists demand the release of a number of Maoisbmers in
exchange for his return.

The police post in Bhimkhoriyriéds attacked by Maoists. Three
police personnel and two Maoists are killed.

Beginning of the Fifth Plan in theaBtgic Defence stage of the
insurgency by CPN (Maoist).

Government forms the High Levels€nsus Seeking Committee
chaired by Sher Bahadur Deuba in an attempt toeaddhe armed
insurgency.

Maoist leader Dinesh Sharma &staa by police in Banasthali,
Kathmandu.

Police attack the Maoist traireegter in Iribang VDC, Rolpa,
killing 11 Maoists.

Deputy Superintendent of Poliag iR released. Dev Gurung, a
senior Maoist leader, is released soon after.

The Maoists attack a police staatoRaralihi VDC, Jumla. Nine
police personnel are killed.

Police exchange fire at a culpn@jram organized by Maoists at a
school in Dungal village, Dhanku VDC, Achham, kit nine
people. Their bodies are burned. Police later adihait seven of
those killed were innocent bystanders.

Six police personnel are killed Maoist ambush in Pipe, Jajarkot.

Maoists torch and destroy a hetézobelonging to a private
company and used by Nepal Police in Jiri, Dolakha.

Five Maoist cadres are killedhgydolice in Maintada, Surkhet.

The Area Police Office in GhartigaRolpa is attacked by Maoists.
Fifteen police personnel and one Maoist are killed.

Police kill 18 people in Khara V\CRukum and set fire to the
village, burning down some 300 houses, apparentby fieprisal for
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5-14 February 2000
5 April 2000
12 April 2000

April 2000

26 May 2000
5 June 2000

7 June 2000

June 2000
17 July 2000

24 September 2000

27 September 2000

October 2000

27 October 2000

3 November 2000

4 November 2000

29 November 2000

2001
22 January 2001

3 February 2001

February 2001

the killing of 15 policemen during a Maoist attaok a police
station at Ghartigaun, Rolpa, three days before.

The UN Special Rapporteur dragxicial, summary or arbitrary
executions visits Nepal.

The Area Police Office in Taksera, Bokis attacked by Maoists,
eight police personnel are killed.

Six police personnel are killed itMaoist ambush on police patrol
in Sangrahi Khola, Surkhet.

PM G.P. Koirala activates the Natiof@afence Council, which has
constitutional responsibility for making decisiomegarding the
deployment of the army.

Five Maoists are killed when Securitydes surround and torch a
house in Urma-7, Kailali. A sixth is killed aftemrsendering.

The National Human Rights CommissiHRC) is established,
nearly four years after legislation was passetiénRarliament.

The Area Police Office in Panchkatdaarkot is attacked by
Maoists. Eleven police personnel, two Maoists agxks civilians
are killed.

CPN (Maoist) begin the Sixth Plan inStrategic Defence stage of
the insurgency.

The Government declares bonded lablegal and declares the
Kamaiyas to be free.

Maoists attack and seize capfttbe District Police Office, prison,
land revenue office, and other Government estabksits, as well
as a bank in Dunai, Dolpa. Fourteen police perdoargekilled, 12
are abducted and later released. Maoists seizeartheash.

Mauoists attack the Bhorletac@gdiost in Lamjung. Eight police
personnel and three Maoists are killed. Amnestyerhdtional
reports that seven wounded policemen were shotkdled while
lying on the ground.

The Government decides to station dhmy in 16 District
Headquarters after the Maoist attack on Dunai, ®alfstrict.

The Deputy PM Ram Chandra Pout2IGPN (Maoist) Central
Committee Member Rabindra Shrestha hold an inforigbgue.
The Maoists demand the release of all detainedbdoGovernment
as a pre-condition for talks.

The Government releases two Mémasters, Dinesh Sharma and
Dinanath Gautam, after placing them in front of ffress where
they renounce violence.

Prachanda announces that the gutssfor dialogue have ended,
accusing the Government of spoiling the environment

Maoists attack a police post atbEda, Kalikot, killing 11 police
personnel.

The Government issues Armed Pdbecdinance 2057 B.S.,
intended to create an Armed Police Force and malegements
for its functioning.

A police vehicle escorting the e€hiiustice is ambushed by the
Maoists in Chhaisaththi, Surkhet. Five police parsd are killed.
The Maoists later claim that they did not intend dttack the
judiciary.

The Second National Convention ef @GN (Maoist) is held in
Punjab, India. The ideology ‘Prachandapath’ is aeldpand
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1 April 2001
2 April 2001

5 April 2001

April 2001

1 June 2001
4 June 2001

1 July 2001

6 July 2001

12 July 2001

13 July 2001

19 July 2001
23 July 2001

25 July 2001
15 August 2001

30 August 2001

13,14 Sept 2001
24 October 2001
13 November 2001
21 November 2001

23 November 2001

Prachanda is elected Party Chairman. The concefboth Asian
Federation is passed.

Maoists attack a police post in RukwmkRukum, killing 35
policemen and taking 16 prisoners. Eight Maoistskéted.

Maoists attack the Area Police Office Mainapokhari, Dolakha,
where five police personnel and three Maoists diexdk
Maoists attack a police camp in Nalefioli, Dailekh, in which 31
policemen and six Maoists are killed. Another 28ligeonen
reportedly surrender. Maoists summarily executehteigf the
captives.

The Government launches the Integrabedrnal Security and
Development Plan (IISDP) allocating a budget of NR§ million
($5.3 million). The plan involves the deploymentloé army to help
carry out development activities.

King Birendra and ten other membetiseoRoyal Family are killed
in the Royal Palace.

Gyanendra Shah, brother of King Biendrdeclared the new King
after the death of Dipendra Shah, who was eartieladed King.

The formation of Coordination Committefe Maoist Parties and
Organisations of South Asia (CCOMPOSA) is announdeavas
initially organized in June 2001 as a common foramMaoist
parties and organizations in South Asia.

On the new King Gyanendra’s birthddgpists attack police posts
in three separate locations, kiling 21 policeman Bichaur,
Lamjung, ten in Bami Taksar, Gulmi, and ten in TkaruNuwakot.

Mauoists attack a police post in HpRolpa, killing one and taking
69 police as prisoners. They demand the releakalbbf all Maoist
prisoners in custody at the time.

For the first time, the army is givdployment orders against the
Maoists. Soldiers are sent to Holeri and NuwagoBC¥, Rolpa, to
release police personnel taken prisoner in HoRdlpa the day
before. After several days, the army withdraws withengaging in
combat.

PM G.P. Koirala resigns.

Sher Bahadur Deuba becomes the newMRdists attack three
police posts in Bajura District, killing 15 policem.

The Government, followed by CPN (Mgpennounces a ceasefire.

Dialogue occurs between various comigh parties and the Maoists
in Siliguri, India.

The first round of Government-CPNa@idt) talks is held in
Godavari, Lalitpur. An agreement on a ceasefireeamidconduct is
formed.

The second round of talks betwemrei@ment and CPN (Maoist)
negotiation teams is held in Thakurdwara, Bardiya.

The Armed Police Force is formedtially with the aim of
countering the Maoist insurgency, after promulgatd the Armed
Police Act, 2058 (2001) on 22 August 2001.

Third round of negotiations islhelGodavari, Lalitpur.

CPN (Maoist) issues a statentesit the dialogue is about to
collapse due to Government actions.

The Maoists launch a series gfrisgr attacks on the police, army,
and other Government facilities. In Dang, they owerthe army
barracks (Gorakh Bahadur Battalion and the BhagaWedsad
Company) and attack two police posts. About twoetioare killed
on all sides. The Maoists also seize arms and cash.
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24 November 2001

25 November 2001

26 November 2001

28 November 2001

30 November 2001

7 December 2001

8 December 2001

2002
23 January 2002

5 February 2002

16 February 2002

21 February 2002

In Syangja, Maoists attack the District Police €&dfin Putali Bazaar
and police office in Galyang, killing 14 policemérhey also attack
the police post in Majare, Morang.

The formation of the 37-member United Revolutign&eople's
Council (URPC) Nepal is announced. It is headedBlapuram
Bhattarai and a Central People's Government Organis
Committee.

The People’s Liberation Army Nejgabfficially declared, with
Chairman Prachanda as its Supreme Commander.

The People’s Liberation Army da&dadhe army, police and
Government office locations in Salleri and Phaplirpat,
Solukhumbu. Thirty-four people die, including thG and 11
soldiers.

Declaration of a State of Emargdmy the Government. Army
mobilizes and takes command of the Security Foirtexperations
against the Maoists.

The Terrorist and Disruptive Activities (Control dafPunishment)
Ordinance (TADO) 2058 (2001) is promulgated.

Six Security Forces personnel are killed in a Maaisibush in
Gokuleshwor, Darchula.

The offices of thelanadishaDaily and theJanadeshWeekly are
raided by police in Kathmandu. A dozen journaligtith Maoist
sympathies are arrested.

Eleven unarmed farmers working field in Bargadi of Ghorahi,
Dang, are killed by Security Forces personnel.

Five civilians are reportedlyekilby shots from an army helicopter
while they are observing the Baraha pooja religidestival in
Khumel VDC-4, Rolpa district.

Maoist combatants launch an uassfd attack on an RNA camp
with a telecommunications tower in Ratamate, RaidCy Rolpa.
Seventeen or more Maoist combatants are killed.

Unsuccessful attack by Maoist ebamts on an RNA camp
positioned at a telecommunications tower in Kapyrksalyan.
Twenty-three or more People’s Liberation Army cotalbés are
killed.

Maoist combatants launch an uassftd attack on a police post in
Gopetar, Panchthar. Five police personnel and siroidd
combatants are killed. Police pursue and kill appnately 17
fleeing Maoists.

Maoists attack an Area Police c®ffin Bhakunde Besi, Kavre.
Sixteen police personnel and one Maoist combatarititked.

Maoists attack all Governmerdldishments, including the RNA
barracks and the District Police Office, in ManegalsDistrict
Headquarters and an Area Police Office at the $agter Airport,
Achham. Fifty-five RNA personnel, 77 police persehnfour
Government officials including the Chief Districtff@er and
Officer of National Investigation Department, amebtcivilians are
killed in the attacks. Many Maoist casualties arepected, with 20
Maoist casualties identified on the spot. Maoi$® aake arms and
NRs 60 million from the bank, as well as set ficethe District
Administration Office, District Court, District Pok Office and
other Government buildings.

Parliament extends the State ef§@ncy by three months.
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24 February 2002

17 March 2002

19 March 2002

25 March 2002

10 April 2002

11 April 2002

23 April 2002

2 May 2002

7 May 2002

22 May 2002

26 May 2002

27 May 2002

12 June 2002

Maoists destroy a police post at Shitalpati, Saldling more than
30 policemen.

Four days after an army heliedptshot at while trying to land at
Suntharali airport, Kalikot, NA reportedly drag 3&irport
construction workers from their huts and execuésrth

Government Security Forces attackaaisf training programme in
Gumchal, Rolpa and kill 44 persons, 39 of whom identified.
Radio Nepal news report that 65 Maoists have be#adkin
crossfire. According to Maoist sources, 30 Maoigtires and 16
civilians are killed.

Fourteen civilians and Maoists arested and shot dead by army
personnel in Syalapakha, Rukum.

Maoists attack the Area Police Office in Lamkailali. Eight police
personnel and three Maoist combatants are Kkilled.

After the Maoists explode an ImpreglisExplosive Device in
Fagam VDC, Security Forces kill eight women and oren while
they are farming in the area.

The Terrorist and Disruptive Actieis (Control and Punishment)
Act (TADA) 2002 replaces TADO.

Maoists attack an Armed Police Fobese camp in Satbariya and
police office in Lamahi, Dang. Approximately 36 jpel personnel,
mostly from the Armed Police Force, and approxityatien Maoist
combatants are killed. Three civilians are alséedil Subsequent
attacks by the army on the returning Maoist comfitatan Murkatti
of Loharpani VDC, Dang, kill more Maoists.

The Government announces a bounty Mewist leaders and
payments for weapons handed in.

Army attacks a Maoist training programineBarchhen, Doti.
Around 15 Maoists and some civilians killed.

Clashes occur when the army advances towards Memisbatants
assembled in Lisne, Rolpa. Five army personnel sirdMaoist
combatants are killed in clashes.

Maoists attack an army camp in Gam, &d\fore than 70 Security
Forces personnel and six civil servants are kill@thirty-five
combatant casualties from the Peoples’ LiberatiormyA are
identified at the scene.

Maoists unsuccessfully attack the Armed Police &drase camp in
Chainpur, Sankhuwasabha. More than 20 Maoists and f
policemen are killed.

PM Deuba dissolves the House of Reptaisees and recommends
mid-term elections for 13 November 2002.

In opposition to his decision to digsoParliament and announce
elections, NC suspends Prime Minsiter Deuba fronrtypa
membership for three years. Deuba faction lateveoes and forms
NC (Democratic).

An attack by Maoists on an army campKhmara, Rukum, is
repelled, and heavy Maoist losses are inflictede Cimilian and five
RNA personnel are killed. According to Security ¢es, 250
Peoples Liberation Army personnel are killed. Acliog to
Mauoists, 35 of their combatants are killed.

The State of Emergency is imposed for three mameths, two days
after it expires.

Maoists attack a Government SecuatgeFpatrol in Damachaur,
Salyan and 53 Maoist combatants and two civilianeskdled. Four
army personnel are killed and many are injured.
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19-20 June 2002

26 June 2002

8 July 2002

31 July 2002

28 August 2002

8 September 2002
9 September 2002
3 October 2002

4 October 2002

12 October 2002
27 October 2002

14 November 2002

3 December 2002

5 December 2002

18 December 2002
24 December 2002

2003
16 January 2003

26 January 2003

29 January 2003
13 March 2003

The UK Government organizes thernational Conference on
Nepal in London, focusing on the armed conflict. ©h October
2002, a follow-up meeting is held in Kathmandu,icdthby British
Parliamentary Under-Secretary of State Mike O’Brien

Media report that police in Kathmahdue killed Krishna Sen, a
Maoist Central Committee member and editor of theolst
newspapedana Dishawhile he was being held in police custody.

The RNA establishes the first HumarhRigCell and subsequently
sets up other such cells in their division anddmigheadquarters.

Government Security Forces attack Maoin Katakuti VDC,
Dolakha. Maoists claim that 15 Peoples Liberatiommy
combatants are killed.

The state of emergency lapses.

Maoists attack a police post inm8h, Sindhuli where 49
policemen and 22 Maoist combatants are killed.

Maoists attack Sandhikharka, thetridd Headquarters of
Arghakhanchi, killing 58 Security Forces personnel.

PM Deuba recommends postponing aheounced mid-term
elections by 14 months, citing security conditions.

The King dismisses PM Deuba an@sgawer by proclamation.

The King nominates Lokendra Bah@ihand as PM.

RNA personnel are deployed at Ratajhairport, Okhaldhunga,
and repel a Maoist attack. Approximately 50 Mao@nhbatants and
two RNA personnel, including the commanding Captaie killed.

Mauoists attack the RNA barracisstict police office, Government
offices and prison in District Headquarters Kha®ngumla. The
Chief District Officer, 34 police personnel, fouNRofficers, two
prisoners, two attendants and four local civiliaase Kkilled.
According to Security Forces, 108 Peoples Liberatidrmy
combatants were killed, though only 57 bodies weseovered,
according to Maoists, 15 combatants were killethatscene and 12
died en route.

Maoists attack and briefly take control of an Afealice Office in
Takukot, Gorkha.

A Politburo meeting of CPN (Madisteld, and it is decided that
negotiations with the “Operators of the Old Statdiould be
pursued.

The Maoists attack an Area PoliffedDand a bank in Lahan,
Siraha. Approximately six police personnel and e¢hr®laoist
combatants are killed.

Maoists attack the Koilabas Armdicd® Office, Dang and Kkill six
police personnel.

Human rights Cells in the ArmelicP Force are established.

A Nepal Police Human Rights Celleablished at police
headquatrters.

Maoists kill the Inspector Genaralthe Armed Police Force,
Krishna Mohan Shrestha, with his wife and bodyguand
Kathmandu.

The Government and the CPN (Maist)unce a ceasefire.

The Government and CPN (Maoist) digm 22-point code of
conduct.
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27 April 2003

9 May 2003
30 May 2003
4 June 2003

5 August 2003

17-19 August 2003

17 August 2003

20 August 2003
27 August 2003
28 August 2003
29 August 2003
1 September 2003

9 September 2003
17 September 2003

18-20 Sept 2003
10 October 2003

13 October 2003

14 October 2003
15 October 2003
27 October 2003

31 October 2003

The first round of formal talks bewvethe Government and CPN
(Maoist) is held in Kathmandu. A ceasefire codecohduct is
agreed upon.

The second round of talks are held ithitandu.

Lokendra Bahadur Chand resigns fronptist of PM.

Surya Bahadur Thapa is nominated asftéLokendra Bahadur
Chand’s resignation.

Four soldiers, one policeman, antiian are killed, and another
23 injured, when Maoists detonate an Improvisedi&ipe Device
under a non-military truck carrying 35 Security é&s personnel in
Nagi VDC, Panchthar.

The third round of talks betwdélka Government and the CPN
(Maoist) are held in Nepalgunj, Banke and Hapurd?ofandhara
VDC, Dang.

Two civilians and 17 Maoists aréekilby the RNA in Doramba,
Ramechhap. Nineteen were lined up with their hadedsand killed
some hours after arrest. An NHRC investigation taies that the
victims were summarily executed, a finding inityatlisputed by the
RNA. Later, the RNA admits to “some illegal killiag

Maoist Politburo Member CP Gajusarrested in Chennai, India.

Mauoists unilaterally announce anteritie ceasefire.

Maoists kill RNA Colonel Kiran Basmutside his home and injure
Colonel Ramindra KC in Kathmandu.

Mauoists shoot and wound former Depiatme Minister, Devendra
Raj Kandel,.

Prachanda writes to the UN Segi®eneral Kofi Annan
expressing his commitment to a peaceful solutiothéoconflict and
requesting UN and international community involveine

CPN (Maoist) starts FM radicstrassion in Nepal.

Security Forces attack Maotstsesr training areas in Bhawang,
Rolpa. Security officials claim more than 100 Mawisre killed.
Maoists claim only seven Maoist fatalities. Foutdgers and one
policeman are killed.

CPN (Maoist) organizes a nationwidlke.

Maoists unsuccessfully attack threedl Police Force Base Camp in
Kusum, Banke and suffer heavy losses.

Maoists make an unsuccessfulkattacan Armed Police Force
camp in Bhalubang, Dang.

Government Security Forces open fire at a secondanpol in
Mudbhara, Doti, where teachers and students arepusorily

attending a Maoist cultural program. Four studemts six Maoists
are killed.

Five Maoists are killed by Security Forces in B&ksvDC in

Khotang.

At least 25 Maoists are killedthg Security Forces in Sodasa
VDC, Achham.

Maoists ambush RNA personnel imaGG&hanteshwor VDC, Doti
and claim more than 20 RNA personnel are Killed.

Maoists ambush Security Forcéshiyangli, Gorkha. Four people,
including SP Surya Kumar Shrestha, are killed.

In a notice published in the FadBegister, the United States
Government declares CPN (Maoist) a threat to nati@ecurity,
entailing sanctions and freezing of assets.

Five civilians are killed by Security Forces afteing arrested in
Khairala VDC, Kailali.
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2 November 2003

5 November 2003

12 November 2003

15 November 2003

20 November 2003

4 November 2003

17 December 2003

2004
9 Jan — 2 Feb 2004

5 February 2004
8 February 2004
15 February 2004

17 February 2004

19 February 2004

20 February 2004

2 March 2004

12 March 2004

20 March 2004

Maoists ambush army personnel Baimkali Division, Birgunj,
at Bahuari Khola, Belawa VDC-8, Parsa, killing 18dainjuring
five.

Two Improvised Explosive Devisdiegadly planted by Maoists,
explode outside Nirmal Niwas, the residence of Gr&since Paras.

The Government announces itsidecie provide loans without
collateral to Maoist victims for foreign employmeahd reserve
guotas for “Maoist-affected” and underprivilegedyps.

Brigadier General Sagar Bahadwtld}a along with three others, is
killed in a Maoist ambush in Makwanpur. He is thghlest ranking
officer of the RNA to be a casualty of the conflict

UML General Secretary M.K. Nepatets Maoist leaders in
Lucknow.

The Nepal Police, the Armed Polaace and the National
Investigation Department are officially placed undbe unified
command of the RNA.

Maoists ambush Government SecEotges personnel and an
armoured vehicle in Dhankhola, Goberdiha VDC — an@ Five
soldiers and five police are killed.

CPN (Maoist) declares eight IPsogsovernments — Magarat,
Tamang, Bheri-Karnali State, Madhes, Seti-Mahak8iate,
Tharuwan, Tamuwan, and Kirat.

Security Forces personnel kill Jablgt cadres, including the Parsa
District leader, in Bhimad, Makwanpur.

Maoist leaders Matrika Yadav ang@$SuAle Magar are arrested by
Indian Security Forces and extradited to NepafdHewing day.

Ganesh Chiluwal, the leader ofMheist Victims’ Association, is
killed by two armed men, believed to be Maoist¥&athmandu.

Sixteen-year-old Maina Sunuwariiested and taken to Birendra
Peace Operations Training Centre in Panchkhal, &enrere she is
tortured by RNA officers. She dies in custody.

Government Security Forces athakists in a house in Pedari
village in Banke. Five Maoists are killed.

Government Security Forces ovdnwhdaoists in a clash in
Ainselukharka, Khotang, a strategic location clas®khaldhunga
and Solukhumbu districts. At least seven Maoist lcaiants,
including a Battalion Commander and Deputy Commgndee
killed. Three Security Force personnel are killed.

Maoists attack Government Securitgé®at a telecommunications
tower in Bhojpur District Headquarters. The towdre District
Administration Office, District Police Office, Rasta Banijya Bank
office and office of Bal Mandir are destroyed. Motlean 30
Security Forces personnel and more than 20 Maaistgilled.

The RNA issues a statement summgrithe findings of its
investigation into the Doramba killings of 17 Augu2003. The
statement announces that a few of those killed anaBba were
killed unlawfully, but that the larger number wddiled in lawful
combat situations.

Mauoist insurgents launch a largéesatiack on Security Forces in
Beni, Myagdi. Maoists take 37 hostages, includhmg Chief District
Officer and the Deputy Superintendent of Policeeyltwill be
released on 6 April 2004. Both sides claim to haflected over 100
fatalities.
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26 March 2004

29 March 2004

12 April 2004

9 May 2004

10 May 2004

19 May 2004

2 June 2004

14 June 2004

17 June 2004
19 June 2004
5 July 2004

6 July 2004

15 July 2004

31 August 2004

24 August 2004
13 October 2004

3 November 2004
16 November 2004

20 November 2004

The Government publishes “His Mgjest Government's
Commitment on the Implementation of Human Rightsd an
International Humanitarian Law”.

Mohan Baidhya ‘Kiran,” second ragkieader of CPN (Maoist) and
Eastern Command Leader, is arrested by Indian gaticSiliguri,
India.

Government Security Forces launchhdicopter attack over a
Maoist cultural programme in Binayak, Achham. Sepeople are
killed.

Maoists ambush a Security Forces patilainapokhari, Dolakha.
Six RNA members, one Police officer and six civibaare killed.

Ten international donors issue a jsiatement announcing they are
suspending work in six districts of Mid-Western ldepecause of
demands and threats by local Maoists.

Six Security Force personnel are killed clash with Maoists in
Hagulte and Ghanteshwar, areas on the highway batwe
Dadeldhura and Doti. Security Forces claim moren th@ Maoists
were killed, though their bodies were not recovered

Sher Bahadur Deuba, NC (Democraticidaet, is nominated as
PM. Later, the UML, RPP and NSP join the Government
Six Maoist leaders, including Politburo Member bolra Bista and
Kul Bahadur Chhetri, are arrested by Indian polic®atna, Bihar,
India.

Maoists ambush Security Forces omittavay at Khairikhola,
Banke. Twenty-two Government Security Forces pearsbrare
killed.

Clash between Maoists Bratikar Samiti (Retaliation Group) in
Pipara, Kapilvastu. FivBratikar Samiticadres are killed.

Maoists ambush patrolling Armed PRolleorce personnel in
Gobardhiha VDC, Dang and kill 14 personnel and fovitians.

A Maoist ambush kills 12 police persglnand one civilian in
Bahurbamatha VDC, Parsa.

Government and Maoist forces clagheénGangate area of Kalimati
Kalche, Salyan. More than ten are killed on eadb.si
Six Maoists are killed by Security Forces in TWDC-1, Dailekh.

The Government launches the Natiblamhan Rights Action Plan
as a long-term strategy for promoting a broad rafgeiman rights.

A press release of the Plenum of @RN (Maoist) Central
Committee announces the decision to launch theéegicaOffensive
stage of its insurgency.

Maoists and Security Forces clastChehere, Sindhupalchowk.
More than five Security Forces personnel are killed

The Government again promulgated3QAThe Act had expired in
April 2004 two years in force.

Security Forces kill six Maoisttlumsekot VDC, Nawalparasi.

Maoists ambush and attack tro€kSecurity Forces in Dhading

during a Maoist bandh. At least four RNA personaed one
Peoples Liberation Army combatant are killed.
Maoist and Government forces clash in the Amkhaiypgle area in
Pahalmanpur, Kailali. At least six Security Forge=rsonnel are
killed and the bodies of two Maoists are found. Ri¥A claims as
many as 35 Maoists died in the fight.

Mahabir (Ranger) Battalion of RI¢A attacks a Maoist base in
Pandaun, Kailali. Ten soldiers and 16 Maoists dlted< The army
claims that there were hundreds of Maoist cassaltie
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30 November 2004

4 December 2004

6-14 Dec 2004

15 December 2004

16 December 2004

19 December 2004

22 December 2004

23 December 2004

2005
17 January 2005

19 January 2005

20 January 2005

23 — 26 Jan 2005

26 January 2005

28 January 2005

1 February 2005

2 February 2005

Baburam Bhattarai presents higolr#-document of differences in
the party. The differences include a stand on teenatratic
republic, opposition to the monarchy, and pointpl&xing the
communist ideology and practice within CPN (Maoist)

Maoists ambush Security Forcedhi@righway at Suraina on the
border between Kapilvastu and Dang. Six Securitg&®personnel
are killed.

The UN Working Group on Enforcedhepluntary Disappearances
(WGEID) visits Nepal.

Maoists and Security Forces dlasBiddhara, Arghakhanchi. At
least 21 Security Forces personnel and six Maaigtilled. Both
sides claim a higher casualty count on the oppcsicheg

In Mouwaghari of Naumule VDC, I&di, Maoists attack a
Security Force patrol. Seventeen Maoists are killed
Maoists attack a RNA camp at a telephone repeaterert in
Bhirpustun of Bahundanda, Lamjung, but are repelgdeast ten
Maoists are killed.

Maoists attack a Security Fope#t®l at Lamosanghu-Jiri road in
Lakuridanda VDC-3, Dolakha. At least ten Securityprdes
personnel and three Maoist combatants are killed.

Maoists attack RNA personnehi@dpani, Baliya VDC, bordering
Kailali and Bardiya. At least five Security Forcpsrsonnel, one
Maoist and five civilians are killed.

At Siddhara VDC, Arghakhanchideing Pyuthan, at least 22
Maoists and two soldiers are killed in an aeriden$ive by the
army after Maoists ambush a security patrol.

Nine soldiers and five policemea kifled in Phalametar of
Bhedetar VDC-3, Dhankuta, when Maoists attack thesmthey
arrive to remove Maoist barricades. One Maoisilisk

Maoist and Government Securitydsoctash in Puwakhola, llam.
At least six Maoists and 23 Security Forces persbare killed.

Home Secretaries of Nepal and bkigiathe updated Nepal India
Extradition and Mutual Legal Assistance Treaty,aamendment to
the 1953 treaty.

Louise Arbour, the UN High Comiarss for Human Rights,
visits Nepal amidst concerns about the escalatfohuman rights
violations and negotiates a mandate for the Offifethe High
Commissioner for Human Rights (OHCHR) to open &lfiaission
inNepal.

A clash follows a Maoist ambusta @ecurity Forces vehicle in
Bajung VDC, Parbat. At least five Security Forcesspnnel and
one civilian are killed.

A report by WGEID states thatOi@3®and 2004 Nepal recorded the
highest number of new cases of disappearances wahd.

King Gyanendra imposes a threeimatate of emergency,
dismisses the Government of Sher Bahadur Deubarmmmolinces he
will rule directly for three years as Chairman bk tCouncil of
Ministers. Leaders of political parties are detdirex kept under
house arrest.

Ten members are inducted to foi@oancil of Ministers. A 21-
point programme of the new Government is passedsafirst
meeting chaired by the King.
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5 February 2005

9 February 2005

14 February 2005

17 February 2005

22 February 2005
28 February 2005

15 March 2005

18 March 2005

31 March 2005

7 April 2005

10 April 2005

29 April 2005

6 May 2005

9 May 2005

Maoists abduct and murder two lpedqom Ganeshpur VDC,
Kapilvastu, sparking violence.

Maoists attack a prison in Dhahgadailali and release
approximately 150 prisoners. The RNA claims thee fpolicemen
are killed. Maoists claim a higher number of polasualties.

Dr. Tulsi Giri and Kirti Nidhi Bs&s two former PMs of the
Panchayat System, are appointed as Vice Chairmémeo€ouncil
of Ministers.

Nine people are killed and tBresspected Maoists are taken to army
barracks when protests in Ganeshpur VDC, Kapilyabgcome
violent. The three suspected Maoists are releastdthe crowd
where they are lynched in front of the soldierx ®bre suspected
Maoists are killed the following day. Killings andide-scale
burning of houses of those suspected of having $flalnks
continue in Kapilvastu. Thirty-one people are killend 708 houses
are burnt down between 17 and 23 February.

India and the UK suspend miligadyto Nepal.

Government Security Forces andd#adash in Ganeshpur village
of Mohammadpur VDC, Bardiya. More than 30 Maoistsl awo
policemen are killed.

Reports surface that Baburam Bhatadhhis wife Hisila Yami are
expelled from the CPN (Maoist) party, along witHifbairo member
Dina Nath Sharma. Later, on 18 July, Prachandadisitlose that
the action taken has been revoked and the leadmrs been
reinstated.

The UK Government stops aid to tipregects relating to the Nepal
Police, the prison service and the PM'’s office.

Chinese Foreign Minister Li Zhaoximgkes a two-day visit to
Kathmandu.

Four Security Force personnel are killed in a chagh Maoists at
Mele of Khiji Phalate VDC, Okhaldhunga. Bodies wfot Maoists
are recovered at the site. More bodies are beli¢weddave been
removed by the Maoists.

Mauoists attack the RNA camp in KhaRaukum, suffering a heavy
loss for the second time in Khara. More than 10@istacombatants
are believed to have been killed, based on claynthé Army and
other observers. Maoists claim the number to bg ardund 50. At
least three Security Forces personnel are killed.

The Government of Nepal and the Higmmissioner for Human
Rights conclude an agreement mandating OHCHR toset field
mission to monitor, investigate and report publicbn the
observance of human rights and international huraaan law
(IHL) in Nepal. The agreement grants authority tblCHR to
engage with non-State actors, to access all platcegtention and
interrogation without prior notice and to intervielgtainees without
supervision.

United Nations High Commissioner féluman Rights Louise
Arbour appoints lan Martin as head of OHCHR operath Nepal.
The King lifts the three-month State of Emergetwy days before
it is due to expire.

OHCHR-Nepal establishes its office irpAleand starts work on the
implementation of its mandate.

U.S. Assistant Secretary of State fartls@sian Affairs, Christina
Rocca, visits Nepal.
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16 May 2005

28 May 2005

6 June 2005

10 June 2005

19 June 2005

25 June 2005

26 June 2005

10 July 2005

18 July 2005

22 July 2005

7 August 2005

25 August 2005

26 August 2005

29 August 2005

3 September 2005

October 2005

Maoist and Security Forces clash atliTiapLekhgaun village,
Udayapur. At least nine Security Forces personmekidied.

Prachanda issues a statement that &abBhattarai and Krishna
Bahadur Mahara are on special assignment to hoktimgs with
the Indian Government and political parties towacdsating an
atmosphere conducive to a pro-democracy movement.

Maoists detonate an Improvised ExmoBigvice under a bus in
Madi, Chitwan, killing 39 persons, including 36 itians and three
RNA personnel. In addition, 72 persons are woundedstly
civilians.

Two civilians, seven Security Forasqreel and one Maoist are
killed in a clash on the Banepa-Bardibas highwayake Bazaar in
Mangaltar VDC, Kavre, after Maoists attack a publics.

Maoists attack and destroy Governmoffites in the Diktel,
Khotang, District Headquarters. Five policemen #mée Maoists
are killed. Fourteen offices are destroyed and rttzae 60 prisoners
are freed.

At least six Maoists and one Sechldtges member are killed in a
clash at Rambapur highway checkpoint in Bardiyacdl® claim to
have witnessed Maoists carry away no less thano8ies. Maoists
simultaneously detonate explosives in Gulariya, algynj and at
places along the highway leading to the incidest si

Maoist and Security Forces clash iankaha, Arghakhanchi. At
least 12 Security Forces personnel and two Maaist&illed.

Lakhdar Brahimi, Special Advisor thl Gecretary-General, begins
a six-day visit to expedite efforts to help findesolution to Nepal's
conflict.

CPN (Maoist) Chairman Prachanda amresithat leaders Baburam
Bhattarai, Dina Nath Sharma and Hisila Yami, agawsom action
had been taken, have been reinstated.

Maoists attack Security Forces at &ankola, Goltakuri VDC-6,
Dang, killing seven.

Maoists attack a RNA camp in Pilih@&DC, Kalikot. According
to the army, 55 soldiers were killed and 60 abdiic&ome local
residents claim that 41 Maoist bodies were recakdviaoists claim
only 26 were killed. According to the Informal SerctService
Centre (INSEC) Yearbook, 68 Security Forces persbamd 22
Maoists were killed. On 14 September 2005, Maosisase the 60
RNA captives to the International Committee of tRed Cross
(ICRC).

The Ninth Central Committee meetihdcPN (UML) decides to
pursue democratic republicanism through the elactiof a
Constituent Assembly.

Maoists ambush Security Forces erhiphway in Khairendrapur,
Kapilvastu. Five soldiers are killed. The army glai that many
Maoists are also killed.

The NC decides to remove constitationonarchy from the party
statute. The General Convention of the NC enddhgsgposition on
August 31.

CPN (Maoist) announces a thre¢hmaeasefire which is
unreciprocated by the Government. It is later ekéehby one
month.

The Central Committee meeting of CRM0(st) at Chunwang,
Rolpa (Chunwang meeting) adopts democratic reparsen.
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22 November 2005
28 November 2005

2 December 2005
31 December 2005

2006
2 January 2006

5 January 2006

11 January 2006

12, 13 January 2006

14 January 2006

20 January 2006

21 January 2006

22 January 2006
24 January 2006

27 January 2006

31 January 2006

1 February 2006

5-11 February 2006

6 February 2006

The Seven-Party Alliance (SPA) @RN (Maoist) announce their
common adoption of a 12-point letter of understagdi

Maoists make public the decibitheir Central Committee on the
Second Plan of Counterattack.

CPN (Maoist) extend their unildiszasefire by one month.

As the unilateral ceasefire of(dR&l(Maoist) nears expiration, the
UN Secretary-General appeals to the Governmergdipnocate and
to the Maoists to extend it. The European Union esalt similar
statement and calls for the UN or another apprtgeaternal body
to help broker and monitor a ceasefire agreemetht@macilitate a
peace process.

The CPN (Maoist) end their four-thookasefire. A statement
addressed to the UN, the European Union and oflaeiss to assure
them of the CPN (Maoist)’'s commitment to peace.

Maoists raid a security base cargamha airport, Nepalgunj, and
kill three Armed Police Force personnel.

Maoists and Security Forces clasibhangadhi, Kailali, after
Maoists simultaneously attack police offices, wdficommand
army barracks, and Government buildings.

Security Forces carry out sifes in the Chitre and Aambote
areas of Tanahun, and the Chitre Bhanjyang are&yaingja.
According to a statement made by the Defence Mipistt least ten
Maoists are killed.

Maoists simultaneously attack arggaheck post and police post
at Thankot, the entry to Kathmandu and Dadhikotak®apur.
Eleven policemen are killed in Thankot and one iadBikot.
Improvised Explosive Devices are also detonateduaticipal Ward
Offices in Chyasal, Lalitpur and Bouddha, Kathmandu

Maoists attack a police post, arggacheck post and a customs
office in the urban areas of Nepalgunj, Banke. Afst six
policemen are killed.

Maoists detonate an Improvised dsik@ Device at Biratnagar
Sub-Metropolitan City Office, damaging vehicles.

Maoist and Security Forces clash overnight aftepista initiate an
attack in Phaparbari VDC, Makwanpur. Thirty-fivee ddlled: five
soldiers, one policeman, three civilians and 26 istao

A local leader of the NSP and nayocandidate for Janakpur
Municipality, is killed.

Maoists attack security posts ipalgnj, killing two Security
Forces personnel.

Maoist and Security Forces cladler aMaoists launch an
unsuccessful attack on an RNA base at HatuwagadRaanibas
VDC, Bhojpur. At least 11 Maoists and two Securiprces
personnel are killed.

Maoists attack Government offices $ecurity Forces in Tansen,
Palpa the night before the anniversary of Kinglketaver.

The SPA holds nationwide protestaark the anniversary of the
royal takeover as “Black Day”. The King delivers televised
address.

Maoists announce nationwide Barslipported by the major
political parties. The Bandh ends after pollingg&Rebruary.

Maoists attack a security baskeaGiaighat, Udayapur and Panaulti
municipality office, Kavre. Five Security Forcesgennel are killed
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7 February 2006

8 February 2006

9 February 2006

28 February 2006

5 March 2006

11 March 2006

13 March 2006

14 March 2006

20 March 2006

21 March 2006

27 March 2006

3 April 2006

in Gaighat, and at least two Maoists, two Secufibtyce personnel
and a civilian are killed in Panauti. Earlier tloty, a taxi driver is
killed in Gwarko, Lalitpur.

Mauoists attack Dhankuta Districaditpiarters, including the district
and regional administration office, the RNA Brigaatel all security
agencies, the day before municipal elections. Astléwo Maoists
and one soldier are killed.

The Government holds municipaltieles, which are boycotted by
the major political parties and the Maoists. A CBN()
demonstrator is killed by the RNA in Dang.

Maoists attack Security ForcehatRamwanpur area of Sunwal
VDC-4, Rupandehi, which had gone to clear a Mamsidblock.
Bodies of 21 people, including 17 Security Forcesspnnel, one
civilian and three Maoists are found at the sit@olts claim that
four of their combatants died. Twelve Security lesrpersonnel are
abducted by the Maoists and released. Four Sedtoitye vehicles
are destroyed.

Maoists and Security Forces clastine district border areas of
Tingire, Palpa and Panena VDC, Arghakhanchi. Astlé2 Security
Forces personnel and 18 Maoists are killed.

Maoists attack llam District Headqgeiwt Bazaar, destroying
Government offices and releasing prisoners. Arclattan a security
patrol in llam leaves three Security Forces persbrfour People’s
Liberation Army combatants and two civilians dead.

SPA and Maoist leaders meet in Dalid agree to coordinate
activities. They agree that the SPA will announceationwide
strike and non-cooperation with the Government andesponse to
a public appeal by the SPA, the CPN (Maoist) wilbjgort the SPA
programmes and withdraw its own programmes, inolydihe
blockade.

The Government announces SurrenderRahabilitation Policy
that promise cash rewards to surrendering Maoists.

Maoist-announce a three-week blockddeathmandu Valley and
District Headquarters.

CPN (Maoist) Central Committee members Rabindreegha and
Mani Thapa are expelled from the party.

Maoists and Security Forces clash Daregaunda area of
Chhatraibanjh VDC, Kavre. Thirteen Security Forpessonnel and
one People’s Liberation Army combatant are killed.

Security Forces offensive againstisMaan Chautara, Darechowk
VDC-6, Dhading. Twenty-two Maoist bodies are regedealthough
local residents report seeing more. An RNA openatifter the
incident leads to the displacement of villagersrfiGhautara.
Maoists attack Area Police Post in Birtamod, Jha&fae policemen
and three Maoists are killed.

A civilian and two Maoist cadres &iléed after Security Forces
launch an aerial attack from helicopters on différearts of
Thokarpa VDC, Sindhupalchowk, where the Maoists dpattiered.
The Government announces that all &iofl public gatherings and
protest programs inside the Ring Road are banmebe teffective
from 5 April. Mass arrests of political leaders apdlitical and
human rights activists follow.

Indefinite unilateral cessation of military hogtés by the CPN
(Maoists) in Kathmandu Valley starts on the night3oApril to
facilitate the protest programs.
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5, 6 April 2006

6-9 April 2006
7 April 2006

23 April 2006

24 April 2006

26 April 2006

27 April 2006
28 April 2006

3 May 2006

11 May 2006

18 May 2006

26 May 2006

30 May 2006
11 June 2006

12 June 2006

Maoists attack Government officemda Security Forces in
Malangawa, Sarlahi and RNA barracks in Nawalpurtoan
connecting Malangawa to the highway. At least fpedicemen and
five Maoists are killed. Maoists also attack an RNW-17
helicopter sent to Malangawa, which crashes and kil soldiers.
Maoists abduct the Chief District Office, jail sujgendent and 19
policemen, and free prisoners including Maoists.

The SPA calls a general strike &rtstheJana Andolan |l
Maoists attack different security ml$tions in Butwal and District
Police Office and Forest Office in Taulihawa, Kapstu. One
hundred six prisoners are freed from the KapilvaBistrict Jail.
Seven Maoists and one civilian are killed in Butveadd one soldier,
two policemen and one civilian are killed in Taaka.

Maoists attack security and Governineffices and the District
Hospital in Chautara, Sindhupalchowk. At least fdeeople's
Liberation Army combatants, one civilian and oneARMHember are
killed.

The King resigns from an active raled announces the revival of
the House of Representatives. The SPA welcomesKihg's
decision.

After initially calling for peacefuprotests and a blockade of
Kathmandu, CPN (Maoist) announces a three-monthateral
ceasefire.

Girija Prasad Koirala becomes PM.

The reinstated House of Represergatisonvenes its first meeting
and a Constituent Assembly election is proposed. RN (Maoist)
organizes a mass meeting at Khula Manch, Kathmandu.

The Cabinet announces an indefiniteefias starts the process of
removing Interpol Red Corner Notices on CPN (M3golstders,
and annuls the 8 February Municipal election resuit dismisses
District Development Committee nominees, and decitdeprovide
NRs 1 million to each family of those killed durirthe Jana
Andolan Il and form a commission to investigate atrocities
committed during thédana Andolan II.

The Government withdraws all terrorisharges against Matrika
Yadav and Suresh Ale Magar, who are released frakkihu Jail.

The House of Representatives unanimmopabses a nine-point
proclamation announcing itself supreme body of taion and
reducing the King's powers. The Government is rotyet called the
Nepal Government and Government bodies are to elérayal’
from their titles. A council headed by the PM is dontrol and
mobilize the army. The country is to hold electitms Constituent
Assembly. Nepal is declared a secular state, spgrgrotests by
Hindu organizations, especially in the Tarai.

The first round of negotiations betwelea Government and the
Maoists is held at a resort in Gokarna. They agmeea 25-Point
Ceasefire Code of Conduct.

Prachanda and Baburam Bhattarai makéicpappearances at a
mass meeting at Chakari, Handikhola VDC, Makwanpur.

Home Minister Krishna Prasad Sitaukeetsn Prachanda and
Baburam Bhattarai in Shiklesh, Kaski.

The Government withdraws the Terrarist Disruptive Activities
Ordinance. The CPN (Maoist) opens its liaison effit Kupondole,
Lalitpur.
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15 June 2006

16 June 2006

2 July 2006

3 July 2006

24 July 2006

27 July-3 Aug. 2006
28 July 2006

9 August 2006

25 August 2006

22 September 2006

8-12 Oct 2006
13-15 Oct 2006
29 October 2006
8 November 2006

21 November 2006

A second round of talks between thee@ment and Maoists is
held. They decide to hold summit talks, to form Bn3ember
ceasefire monitoring committee, request OHCHR &isas human
rights monitoring and to allow five civil societgdders to observe
the talks.

The SPA and the CPN (Maoist) reacltahelusion of an eight-
point agreement. Prachanda makes a public appeawdongside
other political party leaders to announce the agesd. An interim
constitution drafting committee, led by Laxman R&Aryal, is
formed.

The Government sends a letter to the &H¢retary General
requesting monitoring of the People’s Liberationmér without
consulting the Maoists.

The Government cabinet ends the Un@ieshmand.

Prachanda writes to the UN Secret@gneral protesting the
Government’s letter of 2 July that requested thetdhonitor and
decommission only Maoist arms and army.

The UN assessment mission,bledstaffan de Mistura, visits to
discuss the nature of possible UN support.

The CPN (Maoist) extends the ceaskdirthree months.

The Government and the CPN (Maoistleramme their
disagreement on the UN role and send separatesldgticche UN
with the same five-point request.

The UN Secretary-General appoints N&artin as his Personal
Representative for Nepal.

The Parliament passes the MilBd-2063, officially de-linking
the army and the monarchy. The King is removed gxesne
commander, fixed terms for all senior officers udihg the Chief of
Army Staff are introduced, and the selection pracedor army
officers is brought under the control of the PubRervice
Commission.

Talks are held between the negotigiams of Government and
Maoists.

CPN (Maoist) leaders Prachanda afdifam Bhattarai meet Girija
Prasad Koirala. The second meeting also includé& Mepal and
Sher B. Deuba.

The CPN (Maoist) extend their deasay three months.

Leaders of the seven parties arid ((Raoist) reach a six-point
peace deal.

The Comprehensive Peace Accordoiscluded between the
Government of Nepal and CPN (Maoist).



230 ANNEX TWO — METHODOLOGY

ANNEX TWO - METHODOLOGY

1.1 OVERVIEW

The creation of the Transitional Justice Referefoghive (TJRA) and the Nepal Conflict

Report was undertaken as a project by Office ofHigh Commissioner for Human Rights

(OHCHR) staff and consultants based in OHCHR-Nepa#l Geneva. The work was

undertaken as a preliminary exercise in the bro&dasitional justice process. This means
that this exercise did not seek to gather evidéimaewould be admissible in court, but rather
to compile and preserve materials and accountemdis incidents and to offer a starting
point for transitional justice processes and/oreptil future investigations. This work

functions as a preliminary step, providing the gmbwork for the proposed transitional justice
mechanisms or for the consideration of these pialenblations by relevant judicial bodies.

The methodology described in this Annex was usexbtopile both the TIRA and the Nepal
Conflict Report. Primarily, the methodology was éxd®on the tools for post—conflict states
addressing transitional justice issues that hawn lieveloped and implemented by the UN
and in particular OHCHR in many countrf88 Specific parameters were developed for: the
gravity threshold for the selection of serious atmns; the standard of evidence required,;
considerations surrounding the identity of pergetsaand groups; confidentiality concerns;
and witness protection. Primary considerationshandevelopment of the methodology were
that it allowed coverage of the entire territorytbé country and the entire period of the
conflict — from 1996 to 2006; that it enabled tleearding and analysis of only credible and
serious violations of international human rightes IHHRL) and international humanitarian
law (IHL); that the security of any individuals piding information was not compromised;
and that any confidential information collected vappropriately secured.

Within the resources available to this projecty@s not possible for primary research to be
conducted, meaning that systematic fact—findingirorestigation of incidents was not
possible. However, OHCHR-Nepal's own files and rdsccompiled from extensive field-
based monitoring were an important source of infdrom used in the TIRA and in this
report. Further, some serious violations were m@@rbased on credible secondary sources.
In addition, the conflict time-line in Annex | markey events such as military operations,
clashes and political developments to aid the ifleation and analysis of patterns associated
with the serious violations.

1.2 CRITERIA FOR INCLUSION

1.2.1 Gravity Threshold

One criterion for this project was to catalogueyottie “most serious” crimes. For this
purpose, a “gravity threshold” was used to ident&ses of a sufficiently serious nature to
warrant further examination. A gravity thresholdisno means a precise tool, but rather a set
of criteria against which any particular allegedlation can be weighed. The threshold’s
criteria were inter—dependant and no single cdtedecisive, although any one alone could
support a decision for inclusion. The criteria usad be divided into three main categories:

(a) The nature of the crime This criterion considers the type of offence Iftséor
example whether it involves violence against a@gran administrative decision or

880 OHCHR, Rule-of-Law tools for post-conflict states: Prosémuinitiatives(United Nations, New York and
Geneva, 2008.)
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the confiscation of property. The criterion emphasicrimes against the person (life,
torture) as inherently more serious than crimeslinng property or materials. The
continuum flows along the following points in ordsrpriority:

= Violation of the right not to be arbitrarily depei@ of life: Covering murders,
unlawful killings, assassinations, massacres andasi

= Violation of the right to personal integrity (phgal and mental): Covering
torture, rape, sexual violence, causing seriousiypod mental harm, mutilation,
inhumane acts and similar;

= Violation of the right to liberty and security oéfson and to the right not to be
held in servitude: Covering disappearances/abductithitrary detention, forced
displacement, and similar;

= Violation of the right to own property and not bebirarily deprived of it:
Covering destruction of property without militarggessity, property seizure and
extortion.

(b) The scale of the crime Each allegation documented is associated with onmaare
victims. Both the number of crimes and the numbiewiotims is considered in
establishing the gravity of the incident. In ordépriority:

= [ncidents consisting of the alleged commission wharous serious crimes were
considered high on the gravity scale;

= Next were incidents that resulted in numerous wistin terms of individuals
killed, injured, tortured or sexually assaulted,parsons who had disappeared,
were displaced or their properties destroyed. Tigkdn the number of victims or
casualties, the higher it was placed on the gradafe;

= Conversely, the lower number of victims, or a lessaount of property looted or
destroyed, the lower it was placed on the scale.

(c) The manner of commission Crimes committed systematically, following a egnt
pattern, crimes of a widespread nature, crimesetang a specific group of
individuals (vulnerable groups, ethnic groups, )etcattacks committed
indiscriminately and/or disproportionatelre all elements that would raise the level
of the incident on the scale.

Amongst these criteria, it was decided to give pognto the nature of the crime and to
prioritise alleged violations involving loss ofdif physical and mental harm, deprivation of
liberty for more than one year and disappearanceddition, a special focus was given to
allegations of property confiscation and forcegtisement of more than ten persons, where
the allegations appeared in conjunction with aliegs involving loss of life, physical and
mental harm, deprivation of liberty for more thareg/ear and disappearance.

1.2.2 Sufficiency and Credibility of Information

In addition to determining which incidents were iffficient gravity for inclusion, the
following criteria was used to determine whetheg thformation surrounding an alleged
incident was sufficiently complete and credible:

Cases where one (or more) of the sources recofdanration that
(a) expressly alleges or indicates actions relatethe conflict that would, if proved,
amount to a serious violation of international humtarian law or international
human rights law, and;
(b) Includes at least two out of four of the foliog:
(1) victim(s) name(s);
(2) alleged perpetrator group affiliation;
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(3) location; and/or
(4) date.

1.2.3 Reliability of Sources

Where incident—related information was found tosbéiciently complete and credible, the
inquiry then moved on to an examination of the itiidity and reliability of the source. The
determination of credibility comprised two diffetenquiries: Firstly an examination of the
source itself, and secondly, whether, consideredotality, the information satisfied a
minimum standard of proof.

As a general proposition, the clearer and moreegyatic the methodology and the greater the
use of witness testimony and documentary evideateeged at a local level, the greater the
credibility that was accorded to the informatiotedi Where the source was an organization,
the methodology and standing in Nepal and inteonatly was examined to ascertain
adherence to international standards applicableet¢ording such incidents. Other sources,
such as individuals or the media, were assessedcase by case basis in light of information
available regarding that source, their historyirthetivation and similar factors.

1.2.4 Standard of Proof

Current international jurisprudence and considenatif the parameters of this project, the
standard of proof adopted was that of a “reasonbatés for suspicion®™" Accordingly, if
after undertaking research on a particular incidend considering the credibility of the
source(s) and the sufficiency of the informatidnyas deemed to have a “reasonable basis”
for suspecting that an incident had occurred aseribesl, that incident was catalogued in the
TIRA.

It is acknowledged that this standard is less thanld be expected in a case brought before a
criminal court. However, the purpose of the TIRA #ms report is to provide support to the
transitional justice process, in particular the kvand planning of the two Transitional Justice
Commissions or to the bringing of cases beforediti@estic courts. This standard of proof
was considered the most appropriate for fulfillths purpose.

1.3 IDENTIFICATION OF PERPETRATORS

Given the low standard of evidence employed fos frioject, it was not considered to be
appropriate, nor fair, to suggest individual crialimesponsibility for the crimes committed.
However, to the extent possible, the group affoiatof alleged perpetrators involved in a
reported incident has been identified. This idédifon has been done without infringing any
individual's right to the presumption of innocenéan the same principle, any confidential
information that identifies perpetrators, victimglavitnesses, has been removed in the public
version of the TJRA available on the OHCHR websitais information will be made
available to the transitional justice mechanismd pdicial authorities, in accordance with
UN policies and practice.

811CC Pre-Trial Chamber Il Decision No.: ICC-01/09, 31rba2010 “Situation in The Republic of Kenya” p.
16, defining the prosecutorial threshold of “reasula basis to proceed” in order to initiate invgsstions as
requiring “a sensible or reasonable justificationd belief’ that a crime has been or is being cdteoh
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1.4 PROJECT IMPLEMENTATION AND CONSULTATION

OHCHR-Nepal ensured transparency and broad bagmmbufor this project and was in
regular contact with the Ministry of Peace and Retaction, the National Human Rights
Commission and key members of civil society to pewpdates, seek input and to develop
strategies for its use. Other relevant Governmeintistnes and security agencies were
informed of the project in writing.

Promptly after the commencement of this projecFebruary 2010, the Representative of
OHCHR-Nepal and the project leader formally methwthie then Minister for Peace and
Reconstruction, Mr Rakam Chemjong, to present tlugept and its objectives. Over the
following months, the team was in contact with Mimistry from time to time at the Joint—

Secretary level as the work developed, for exanplexplain and demonstrate an early
version of the TJIRA when it was available.

Meetings and/or briefings were also held with thatibhal Human Rights Commission

(NHRC), diplomatic representatives in Nepal, Amgdsternational, the International Center
for Transitional Justice (ICTJ), the Internatio@mmission of Jurists and a number of
Nepali NGOs involved in human rights and justicéNiepal, such as Informal Sector Service
Center (INSEC), Advocacy Forum and Centre for Wingtiof Torture (CVICT).

During the course of the project, interviews anasuitations were undertaken with key
individuals from the human rights community. Therpmse of these consultations was
threefold: Initial consultations presented the @cbj and explored possibilities for
cooperation, avenues of inquiry and views on saguparticular points of information.
Subsequent consultations were held to collect éarthformation. Towards the end of the
project, consultations sought to engage with @eitiety on the potential uses of the TIRA
and this Report, as well as to cultivate suppororagst these groups and interlocutors to
further the transitional justice agenda.

Letters introducing the project were sent to thefshof institutions comprising the Security
Forces (the Nepal Army, Nepal Police, Armed Pokagce and the National Investigation
Department) and the Unified Communist Party of Niépaoist) (UCPN (Maoist)), inviting
them to provide information to assist the exercigethe time this Report was finalized, only
the Armed Police Force had responded. In a lettdedd 10 October 2010, the Inspector
General of the Armed Police Force reinforced themitment of the organisation to the
protection, promotion and respect for human rigims noted the organisation’s availability to
deliberate with the team of personnel working da gnoject.



