







Written contribution to the general discussion on the preparation for a General Comment on Article 6 (Right to Life) of the International Covenant on Civil and Political Rights, Palais des Nations, Room XIX – 14 July 2015














Ka Lok Yip, LLB, BCL, PhD candidate (Graduate Institute of International and Development Studies)

A. [bookmark: _GoBack]Introduction

1. Scope of the written contribution
This written contribution provides information to the Human Rights Committee (“HRC”) on selected aspects of the following issues, which are contemplated to be addressed in the proposed General Comment No. 36 on article 6 (right to life) of the International Covenant on Civil and Political Rights (“Article 6”):
(a) the relevance of jus in bello to the meaning of “arbitrary deprivation” in Article 6, paragraph 1: “No one shall be arbitrarily deprived of his life";
(b) the relevance of jus ad bellum to the meaning of “arbitrary deprivation” in Article 6, paragraph 1: “No one shall be arbitrarily deprived of his life";
(c) the need to meet necessity and proportionality requirements in assessing arbitrariness of deprivation in armed conflict; and
(d) the relevance of international humanitarian law (“IHL”) to the meaning of “protected by law” in Article 6, paragraph 1: “This right shall be protected by law".

B.	Relevance of Jus in Bello to the Meaning of “Arbitrary Deprivation” in Article 6

2. Meaning of “arbitrary”
Despite its vagueness, the term “arbitrary” obviates the problem of having to list all cases of permissible deprivation of life.  It covers both intentional and unintentional act and contains elements of unlawfulness, injustice, capriciousness and unreasonableness[footnoteRef:1].  However, the International Court of Justice (“ICJ”) gave a narrow meaning to the term in the Nuclear Weapons Advisory Opinion, “[t]he test of what is an arbitrary deprivation of life, however, then falls to be determined by the applicable lex specialis, namely, the law applicable in armed conflict which is designed to regulate the conduct of hostilities.  Thus whether a particular loss of life, through the use of a certain weapon in warfare, is to be considered an arbitrary deprivation of life contrary to Article 6 of the Covenant, can only be decided by reference to the law applicable in armed conflict and not deduced from the terms of the Covenant itself.”[footnoteRef:2] [1:  Manfred Nowak, U.N. Covenant on Civil and Political Rights CCPR Commentary, 2nd rev. ed. (Kehl, Germany, Arlington, Va: N.P. Engel, 2005)., at p. 127-128, para. 12 and 13]  [2:  Legality of the Use by a State of Nuclear Weapons in Armed Conflict, Advisory Opinion, 1996 I.C.J. 66, at para. 25] 


3. Does compliance with IHL preclude a killing in armed conflict from being an “arbitrary deprivation of life”?
Are killings in armed conflict conducted in accordance with IHL therefore necessarily precluded from the scope of “arbitrary deprivation of life”?  In other words, is compliance with IHL the only relevant factor for determining whether a State party has committed an arbitrary deprivation of life?

4. Legal effect of paragraph 25 of the Nuclear Weapons Advisory Opinion 
Although paragraph 25 of the Nuclear Weapons Advisory Opinion stated that “an arbitrary deprivation of life … falls to be determined by the applicable lex specialis, namely, the law applicable in armed conflict”, Doswald-Beck cautioned “it needs to be remembered that the actual issue at stake was not the right to life as such, but the lawfulness of the use of nuclear weapons under general international law”.  It should also be noted that the designation of IHL as the lex specialis in the co-application if IHL and human rights law was discontinued in subsequent ICJ jurisprudence[footnoteRef:3].  With these in mind, paragraph 25 of the Nuclear Weapons Advisory Opinion should not be taken as laying down a positive rule of international law that killings in armed conflict conducted in accordance with IHL are necessarily precluded from the scope of “arbitrary deprivation of life”.  Rather it should be seen as an attempt to harmonise the prohibition on “arbitrary deprivation of life” under Article 6 with IHL rules on the conduct of hostilities, which attempt itself has been characterised in two alternative ways: (a) IHL rules on the conduct of hostilities as lex specialis prevails over the prohibition on “arbitrary deprivation of life” in case of inconsistency[footnoteRef:4], or (b) the prohibition on “arbitrary deprivation of life” should be interpreted in a systemic way in the light of IHL rules on the conduct of hostilities[footnoteRef:5].  These two alternative[footnoteRef:6] routes, representing two of the legal tools identified in The Report of the Study Group of the International Law Commission entitled “Fragmentation of International Law: Difficulties Arising from the Diversification and Expansion of International Law” (the “ILC Fragmentation Report”)[footnoteRef:7], namely lex specialis and systemic integration, lead to the same result: the prohibition on “arbitrary deprivation of life” is “harmonized” with IHL rules on the conduct of hostilities to such an extent that killings in armed conflict conducted in accordance with IHL rules on the conduct of hostilities are necessarily precluded from the scope of “arbitrary deprivation of life”.  The rest of this section presents an account of why this attempted harmonization is both unnecessary and inappropriate.  [3:  IHL was no longer characterized as lex specialis in the Case Concerning Armed Activities on the Territory of the Congo (DRC v. Uganda), 2005 I.C.J. 116]  [4:  See e.g. William H Boothby, The Law of Targeting (OUP, 2012). and Nils Melzer, Targeted Killing in International Law (Oxford; New York: Oxford University Press, 2008).]  [5:  See e.g. Marko Milanovic, “The Lost Origins of Lex Specialis: Rethinking the Relationship between Human Rights and International Humanitarian Law,” SSRN Scholarly Paper (Rochester, NY: Social Science Research Network, July 9, 2014), http://papers.ssrn.com/abstract=2463957.]  [6:  Note however that “contrary to what is sometimes suggested, conflict-resolution and interpretation cannot be distinguished from each other. Whether there is a conflict and what can be done with prima facie conflicts depends on the way the relevant rules are interpreted.” See the ILC Fragmentation Repot, at para. 412]  [7:  A/CN.4/L.682, dated 13 April 2006 ] 


5. Strict vs loose conflicts[footnoteRef:8] and the need for harmonisation  [8:  The categorization of different conflicts used in this paragraph is based on that used in Erich Vranes, “The Definition of ‘Norm Conflict’ in International Law and Legal Theory,” European Journal of International Law 17, no. 2 (April 1, 2006): 395–418, doi:10.1093/ejil/chl002.] 

Scholars like Jenks advocated harmonization only in the case of conflict stricto sensu i.e. a conflict between two laws imposing mutually exclusive obligations in the sense that one obligation (obliging a party to do X) cannot be fulfilled without violating the other (prohibiting a party from doing X) (a “Contrary Conflict”).  Harmonisation of a Contrary Conflict can avoid the problem of practical impossibility of simultaneous compliance with both laws. Others like Pauwelyn however advocated the harmonization of conflicts in a wider sense also, such as a conflict involving a permission under one law to do X which is prohibited by another law which prohibition can be complied with by abstention from using the permission (a “Contradictory Conflict”) and a conflict involving two obligations of the same nature e.g. a prohibition to do X, under two laws but to different extents which conflict can be avoided by complying with the more stringent prohibition (an “Incompatibility Conflict”).  Harmonisation of Contradictory Conflicts and Incompatibility Conflicts is argued to give better effect to the will of the States which have agreed to the permission or the lesser extent of prohibition under one law.

6. Potential conflicts between the prohibition on arbitrary deprivation of life and the IHL rules on conduct of hostilities
There are two ways to characterize the potential conflicts between the prohibition on arbitrary deprivation of life and the IHL rules on the conduct of hostilities:
(a) Contradictory Conflict: Article 6 prohibits arbitrary deprivation of life while IHL might arguably be construed to permit the use of force against individuals subject to certain conditions that make no reference to the criteria of “arbitrariness”[footnoteRef:9]; not harmonizing these two rules would not necessarily result in the violation of either one of them because the obligor can refrain from utilising the permission under IHL to conduct the act prohibited by Article 6 but that could frustrate (part of) the intention of the States that agreed to the permission under IHL; [9:  E.g. Art. 48 API states that “In order to ensure respect for and protection of the civilian population and civilian objects, the Parties to the conflict shall at all times distinguish between the civilian population and combatants and between civilian objects and military objectives and accordingly shall direct their operations only against military objectives.” (emphasis added), Art. 43(2) API states that “Members of the armed forces of a Party to a conflict (other than medical personnel and chaplains covered by Article 33 of the Third Convention) are combatants, that is to say, they have the right to participate directly in hostilities.”, Art. 35 API states “In any armed conflict, the right of the Parties to the conflict to choose methods or means of warfare is not unlimited.” (emphasis added), Art. 1 of Hague Regulations (IV) states “The laws, rights, and duties of war apply not only to armies, but also to militia and volunteer corps fulfilling the following conditions: …” (emphasis added).  It is however arguable as to whether these provisions confer a positive permission to use force, or rather set out the conditions that scope the prohibition on the use of force.] 

(b) Incompatibility Conflict: Article 6 prohibits arbitrary deprivation of life while IHL might arguably be construed to prohibit killings to a lesser extent[footnoteRef:10]; not harmonizing these two rules would not necessarily result in the violation of either one of them because the obligor can voluntarily observe the more stringent prohibition under Article 6 but that could frustrate (part of) the intention of the States that agreed to the lesser prohibition under IHL. [10:  See the above footnote for the ambiguity of the effect of IHL on the use of force.] 


7. Presumption against conflict
The first reason for attempting harmonization of the above potential conflicts is the presumption in treaty interpretation that the parties to a treaty intend the treaty to be not inconsistent with generally recognized principles of international law, or with previous treaty obligations towards third States[footnoteRef:11].  Yet this is merely a presumption for the purpose of allocating the burden of proof i.e. the one alleging a treaty provision differs from another needs to prove that it is indeed different[footnoteRef:12].  It is quite possible to discharge this burden of proof by establishing that the content of Article 6 is indeed different from that under the IHL rules on the conduct of hostilities by using the main methods for treaty interpretation under Art. 31(1) of the Vienna Convention of the Law of Treaties[footnoteRef:13]: [11:  Robert Jennings and Arthur Watts KCMG QC, eds., Oppenheim’s International Law: Volume 1 Peace, 2 volumes | Ninth Edition (Oxford University Press, 2008)., p. 1275]  [12:  Joost Pauwelyn, Conflict of Norms in Public International Law: How WTO Law Relates to Other Rules of International Law (Cambridge University Press, 2003)., p. 243-244]  [13:  See Vera Gowlland-Debbas, “The Right To Life And The Relationship Between Human Rights And Humanitarian Law,” in The Right to Life, ed. Christian Tomuschat, Evelyne Lagrange, and Stefan Oeter (Brill Academic Publishers, 2010), 121–50, http://booksandjournals.brillonline.com/content/books/10.1163/ej.9789004183919.i-424.31., at p. 137] 


(a) Ordinary meaning: The dictionary meaning of the term “arbitrary” used in Article 6 includes “[b]ased on random choice or personal whim, rather than any reason or system” and “unrestrained and autocratic in the use of authority”[footnoteRef:14].  None of these meanings, on its face, equates to the content of the IHL rules on the conduct of hostilities.  While these meanings do envisage certain contrasts with the ideas of “reason”, “system” or restraints or democracy on “the use of authority”, some of which such as “reason” and “restraints” no doubt informed the content of IHL, their breadth and depth far exceed the ambit of the IHL rules on the conduct of hostilities – to argue that IHL rules on the conduct of hostilities represents the totality of “reason”, “system” or restraints or democracy on “the use of authority” drastically restricts and transforms the “ordinary”[footnoteRef:15] meaning of the word “arbitrary”.  Incidentally, this also serves to illustrate the inherent tension between the doctrine of lex specialis and the basic principle of interpretation by reference to the terms’ ordinary meanings – the “special” necessarily denotes something which is not ordinary;   [14:  Oxford English Dictionary]  [15:  According to Oxford English Dictionary, “ordinary” means “regular, normal or customary”] 


(b) Context: An important contextual factor that distinguishes the prohibition on the arbitrary deprivation of life in Article 6 from the IHL provisions on conduct of hostilities, is that IHL (especially the First Additional Protocol of 1977 to the Geneva Conventions (“API”)) includes an elaborate system of accountability and punishment for individuals who violate the IHL rules themselves while the ICCPR does not.  State parties to API are obliged to criminalise, search for and prosecute the perpetrators of grave breaches of the provisions of API[footnoteRef:16].  Both grave breaches and other serious violations of IHL rules[footnoteRef:17] amount to war crimes under customary international humanitarian law[footnoteRef:18] which allows States to have universal jurisdiction to try individual offenders[footnoteRef:19].   Even for breaches of IHL rules that are neither grave breaches nor serious violations, and therefore do not themselves constitute acts of war crimes[footnoteRef:20], State parties to the Geneva Conventions are still obliged to take measures necessary for the suppression of all such acts[footnoteRef:21], which measures have been interpreted by the ICRC to refer to penal measures[footnoteRef:22].  API obliges State parties to “suppress breaches” of its provisions[footnoteRef:23] while ICCPR obliges State parties to “give effect to the rights recognized in the present Covenant”[footnoteRef:24].  The distinction suggests a subtle but significant difference in the nature of the obligations under the two instruments – while IHL rules on the conduct of hostilities regulate conduct that, because of the level of details specified, are easily traceable to, and therefore capable of being breached by, individuals[footnoteRef:25], Article 6 spells out the effects that are to be produced not merely by individuals but by the structural conditions that can only be created by those with sufficient structuring power to take effective positive measures (primarily, States), the importance of which has been well recognized by the HRC[footnoteRef:26].  In other words, mere breach of Article 6 does not necessarily involve an actus reus that could lead to individual criminal responsibility while IHL does so envisage.  Indeed, the ILC Fragmentation Report acknowledged the importance of the identity, rights and duties of the obligors of a provision to the interpretation of the substantive content of that provision: “No rule, treaty, or custom, however special its subject-matter or limited the number of the States concerned by it, applies in a vacuum. Its normative environment includes … not only whatever general law there may be on that very topic, but also principles that determine the relevant legal subjects, their basic rights and duties, and the forms through which those rights and duties may be supplemented, modified or extinguished”[footnoteRef:27]; [16:  Art. 85 API, Art. 49, GCI, Art. 50, GCII, Art. 129, GCIII and Art. 146, GCIV]  [17:  Rule 156 of the ICRC Study on Customary International Humanitarian Law (CIHL) states that “A deductive analysis of the actual list of war crimes found in various treaties and other international instruments, as well as in national legislation and case-law, shows that violations are in practice treated as serious, and therefore as war crimes, if they endanger protected persons … The majority of war crimes involve death, injury, destruction or unlawful taking of property.”  ]  [18:  CIHL rule 156 ]  [19:  CIHL rule 157]  [20:  An example is the requirement to take precautions, which involve concrete acts to be performed by human agents.  Doswald-Beck is of the view that mere failure to take precautions does not render an attack indiscriminate.  See Louise Doswald-Beck and Académie de droit international humanitaire et de droits humains à Genève, Human Rights in Times of Conflict and Terrorism (OUP, 2011), at p. 126  Similarly, Moneta is of the view that “from the standpoint of ICL violations of these precautionary rules (e.g. recklessness in the means and method of attack constituting violations of international humanitarian provisions) do not automatically lead to the conclusion that a commander is criminally responsible for the disproportionate attack”, see Francesco Moneta, “Direct Attacks on Civilians and Indiscriminate Attacks as War Crimes,” in War Crimes and the Conduct of Hostilities, ed. Fausto Pocar, Marco Pedrazzi, and Micaela Frulli (Edward Elgar Publishing, 2013), 59–77, http://www.elgaronline.com/view/9781781955918.00012.xml. At p. 76]  [21:  Art. 85 API, Art. 49, GCI, Art. 50, GCII, Art. 129, GCIII and Art. 146, GCIV]  [22:  “all breaches of the Convention should be repressed by national legislation. The Contracting Parties who have taken measures to repress the various grave breaches of the Convention and have fixed an appropriate penalty in each case should at least insert in their legislation a general clause providing for the punishment of other breaches. Furthermore, under the terms of this paragraph, the authorities of the Contracting Parties should give all those subordinate to them instructions in conformity with the Convention and should institute judicial or disciplinary punishment for breaches of the Convention.” ICRC Commentary p. 594. See also section 4 of the ICRC Model Law, Geneva Conventions (Consolidation) Act.]  [23:  Article 86, API]  [24:  Article 2(2), ICCPR]  [25:  Examples include the use of perfidy, the use of emblems, the order of no quarter, treatment and actions of hors de combat and occupants of aircrafts, the identification of who may or may not kill and who may or may not be killed, the prescription of precautionary measures, with Art. 57 API starting with “with respect to attacks, the following precautions shall be taken: a) those who plan or decide upon an attack shall:” being exemplary.  See also Marco Sassòli, “State Responsibility for Violations of International Humanitarian Law,” International Review of the Red Cross, 00:00:00.0, https://www.icrc.org/eng/resources/documents/article/other/5c6b83.htm., at p. 402, “[v]iolations are committed by individuals.  International humanitarian law is one of the few branches of international law attributing violations to individuals and prescribing sanctions against such individuals”]  [26:  General Comment No. 6 stated “Every effort they make to avert the danger of war, especially thermonuclear war, and to strengthen international peace and security would constitute the most important condition and guarantee for the safeguarding of the right to life.”]  [27:  See the ILC Fragmentation Report, at para. 120] 


(c) object and purpose: the object of API and the wider IHL rules on the conduct of hostilities, apart from regulating the conduct of States, is to regulate the conduct of individuals by setting the detailed standard of conduct and defining the concrete scope of their duties, which object is not shared by Article 6.  IHL’s regulatory focus on the individuals has been identified by numerous writers.  Baxter listed the multiplicity of IHL’s functions as follows:
“- Guide the conduct of states;
- Educate the soldier as to his duties;
- Provide detailed regulations for the internment of prisoners and for their protection through the International Committee of the Red Cross; and
- Serve as a penal code.”[footnoteRef:28] [28:  R. Baxter, “Some Existing Problems of Humanitarian Law,” 1974., 302; see also Christian Tomuschat, “Specificities of Human Rights Law and International Humanitarian Law Regarding State Responsibility,” in Research Hanbook on Human Rights and Humanitarian Law (Edward Elgar, 2013). stating that “while it mainly directs its commands to governments, instructing them as to the conduct of their armed forces during armed hostilities, many of the commands of IHL at the same time directly address the individual, surrounding him or her with legal defences and providing that serious violations must lead to criminal prosecution.”  ] 

Provost further argued that “in the aftermath of the Second World War, individual penal responsibility replaced state responsibility as the main sanction for violations of the laws and customs of war”[footnoteRef:29].  Greenwood compared the object of IHL rules with jus ad bellum by specifically referring to the different classes of individuals addressed, “[t]he ius ad bellum is addressed to the leaders of a state, its policy makers both civilian and military. The application of the ius in bello is far wider. It imposes obligations not only upon the senior officers of a state’s armed forces and the members of its government but upon all servicemen, whatever their rank, and, indeed, upon the entire civilian population”[footnoteRef:30].  This was echoed by Kennedy, “jus in bello, with its specific rules and principled focus on military efficiency, was designed for military commanders”[footnoteRef:31].  Rowe also pointed out that IHL “lends itself to the prohibition of certain forms of conduct and thus the creation of criminal or disciplinary offences”[footnoteRef:32]  The focus of IHL rules on individual responsibility can also be gleaned in the content of these rules itself.  IHL rules on the conduct of hostilities contain detailed regulations on operational matters: civilian population must be distinguished from combatants[footnoteRef:33], how to define a civilian and civilian population[footnoteRef:34], civilian population and individual civilians cannot be made objects of attack[footnoteRef:35], indiscriminate attacks are prohibited and what constitutes indiscriminate attacks[footnoteRef:36], what precaution should be taken in respect of attacks[footnoteRef:37].  These regulations set the detailed standard of individual conduct and the concrete scope of their duties because failure to comply with them is supposed to attract punishment[footnoteRef:38], whether or not the same amounts to war crimes. Contrast this with the ICCPR, Art. 6(1) which states “Every human being has the inherent right to life. This right shall be protected by law. No one shall be arbitrarily deprived of his life”.  The content of these broad statements enumerates the effect intended to be guaranteed to the individuals but is not concrete or detailed enough to set the standard of conduct or scope of duties for individuals.  Indeed, the context of ICCPR does not envisage that it sets the standard of individual conduct or scope of individual duties as unlike IHL, ICCPR does not oblige or envisage States to penalize individuals for breaches of its own provisions – “arbitrary deprivation of life” would be too vague to be a crime.  ICCPR merely obliges States to “take the necessary steps, in accordance with its constitutional processes and with the provisions of the present Covenant, to adopt such laws or other measures as may be necessary to give effect to the rights recognized in the present Covenant”[footnoteRef:39] and to ensure the availability, determination and enforcement of remedies for violation of “such rights or freedoms”[footnoteRef:40].  These measures would of course include the criminalization and prosecution of murder and manslaughter[footnoteRef:41] but this merely forms part of a much larger legal infrastructure with wide-ranging measures to fulfil the obligation under Article 6[footnoteRef:42].  The fact that there is legislation to protect lives and to punish murderers and there are other wide-ranging measures to guarantee the citizens’ right to life, should go towards fulfilling the obligation under Article 6 to protect and promote the right to life, in spite of the continued existence of murders and manslaughters[footnoteRef:43].  Another distinction in the object and purpose of Article 6 from IHL is that the former is intended to promote a normative goal that goes beyond inter-state relations but confers rights directly upon individuals without the mediation of States.  As the ECtHR said “... unlike international treaties of the classic kind, the [European] Convention comprises more than merely reciprocal engagements between Contracting States. It creates, over and above a network of mutual, bilateral relationships, objective obligations.”[footnoteRef:44] HRC’s General Comment No. 24 stated that the provisions of the Vienna Convention on the Law of Treaties were “inappropriate to address the problem of reservations to human rights treaties. Such treaties, and the Covenant in particular, are not a web of inter-State exchanges of mutual obligations. They concern the endowment of individuals with rights. The principle of inter-State reciprocity has no place ...”[footnoteRef:45].  From this particular purpose of Article 6 ICCPR emerges another principle not found in IHL, which is that “human rights treaties are living instruments whose interpreters must consider changes over time and present-day conditions”[footnoteRef:46].  [29:  René Provost, International Human Rights and Humanitarian Law (Cambridge University Press, 2002).]  [30:   Greenwood, Christopher, “Jus Ad Bellum and Jus in Bello in the Nuclear Weapons Advisory Opinion,” in International Law, the International Court of Justice, and Nuclear Weapons, ed. Laurence Boisson de Chazournes; Philippe Sands (Cambridge ; New York: Cambridge University Press, 1999)., at p. 231]  [31:  David Kennedy, The Dark Sides of Virtue: Reassessing International Humanitarianism (Princeton University Press, 2005)., at p. 242.]  [32:  Peter Rowe, The Impact of Human Rights Law on Armed Forces (Cambridge University Press, 2005), 116.]  [33:  Art. 48, API]  [34:  Art. 50 API, Art. 4A GCIII and Art. 43 API]  [35:  Art. 51(2) API]  [36:  Art. 51(4)(5) API]  [37:  Art. 57, API]  [38:  See paragraph (b) above headed “Context”.]  [39:  Art. 3(2) ICCPR, emphasis added]  [40:  Art. 3(3) ICCPR]  [41:  Criminalisation, as opposed to merely disciplinary or administrative remedies, was required by the Human Rights Committee for the discharge of States’ obligation under Art.2(3) ICCPR in relation to the right to life.  See Human Rights Committee proceedings on Bautisa de Arellana v. Coombia (563/93), para. 8.2 and 10, Vincente et al v. Colombia (612/95), para. 8.2-8.3 and Sanjeevan v. Sri Lanka (1436/05), para. 6.4.  ]  [42:  See Human Rights Committee General Comment No. 6 “The Committee considers that States parties should take measures not only to prevent and punish deprivation of life by criminal acts, but also to prevent arbitrary killing by their own security forces. … States parties should also take specific and effective measures to prevent the disappearance of individuals, something which unfortunately has become all too frequent and leads too often to arbitrary deprivation of life. Furthermore, States should establish effective facilities and procedures to investigate thoroughly cases of missing and disappeared persons in circumstances which may involve a violation of the right to life. … the protection of this right requires that States adopt positive measures. In this connection, the Committee considers that it would be desirable for States parties to take all possible measures to reduce infant mortality and to increase life expectancy, especially in adopting measures to eliminate malnutrition and epidemics.” ]  [43:  The Inter-American Court of Human Rights has also held that “Of course, while the State is obliged to prevent human rights abuses, the existence of a particular violation does not, in itself, prove the failure to take preventive measures....” See Velásquez Rodriguez v Honduras 28 ILM 291 (1989), at para. 175; see also the ECHR case of Osman v. UK (87/1997/871/1083), at para. 116, “not every claimed risk to life can entail for the authorities a Convention requirement to take operational measures to prevent that risk from materializing”]  [44:  Ireland v. the United Kingdom, Judgment of 18 January 1978, ECHR (1978) Series A, No. 25, p. 90, para. 239]  [45:  General comment on issues relating to reservations made upon ratification or accession to the Covenant of the Optional Protocols thereto, or in relation to declarations under article 41 of the Covenant, document CCPR/21/Rev.1/Add.6 (1994), see also ILM vol. 35 (1995) p. 839, para. 17.]  [46:  Consular Assistance, Advisory opinion of 1 October 1999, Int-Am CHR Series A, No. 16, pp. 256-7, paras. 114-115] 


To sum up, in the case of the potential Contradictory Conflict and Incompatibility Conflict between the prohibition on “arbitrary deprivation of life” and IHL rules on conduct of hostilities, the presumption against conflict can be rebutted by applying normal interpretive methods to demonstrate that the meanings of the two sets of norms are indeed distinct: the ordinary meaning of the term “arbitrary” is different from (and much broader than) content of the IHL rules on the conduct of hostilities; the context of IHL rules on conduct of hostilities which includes an elaborate individual accountability regime is also different from that of the prohibition on arbitrary deprivation of life, the compliance with which often requires the presence of structural conditions that are beyond the capability, and therefore culpability, of individuals; the object and purpose of IHL rules on conduct of hostilities focusing on setting detailed standards of conduct for compliance by individuals again differs from that of the general prohibition on arbitrary deprivation of life which is acknowledged by the HRC to be also a product of structural conditions; conversely, the object and purpose of Article 6 to grant directly to individuals a broad-brushed and evolving right to be free from arbitrary deprivation of life is different from the relatively concrete, elaborate and stable IHL rules on conduct of hostilities that primarily give rise to inter-state claims.  

8. Normative preference for conflict harmonisation
The presumption against conflict dealt with in the last paragraph is suggested by the ILC Fragmentation Report to stem from a deeper, more substantive, normative preference to harmonise conflicts between different rules of international law: “Treaty interpretation is diplomacy, and it is the business of diplomacy to avoid or mitigate conflict. This extends to adjudication as well. As Rousseau puts the duties of a judge ... lorsqu’il est en presence de deux accords de volontés divergentes, il doit être tout naturellement porté a rechercher leur coordination plutôt qu’à consacrer à leur antagonism”[footnoteRef:47].  But this normative preference, when applied to the potential Contradictory Conflict or the Incompatibility Conflict latent in the prohibition on arbitrary deprivation of life versus the IHL rules on conduct of hostilities, leads to three problems: [47:  See the ILC Fragmentation Report, at para. 37 (footnotes omitted)] 


(a) Misguided attempt to resolve sociological conflicts by resolving legal conflicts: The normative preference to resolve legal conflicts by purely legal techniques ignores the reality of the deeper conflicts of sociological rationalities (violence prevention versus violence management) of which the legal conflicts are merely surface manifestations (Art. 6 ICCPR imposes a supreme duty to prevent war while IHL rules on conduct of hostilities regulate war-fighting by balancing military necessity and humanitarian considerations and indirectly shapes and sustains a particular kind of war).  Relying on lawyers to harmonise these conflicts with legal techniques prevailing in this area, such as lex specialis or systemic integration that have no regard to the relative merits (broadly defined) of the competing norms in the conflicts, effectively delegates to them the task of harmonizing sociological conflicts for which they are not equipped leading to results that bear no rational correlation to the substantive sociological concerns.  As Fischer-Lescano and Teubner pointed out, “collisions between legal norms are merely a mirror of the strategies followed by new collective actors within international relations, who pursue power-driven ‘special interests’ without reference to a common interest and give rise to drastic ‘policy conflicts.’ Neither doctrinal formulas of legal unity, nor the theoretical ideal of a norm hierarchy, nor the institutionalization of jurisdictional hierarchy provide an adequate means to avoid such conflicts.” [footnoteRef:48]  The employment of seemingly neutral legal techniques risks being used by powerful interest groups as a cover for advocating outcomes driven by self-interest.  [48:  Gunther Teubner and Andreas Fischer-Lescano, “Regime-Collisions: The Vain Search for Legal Unity in the Fragmentation of Global Law,” SSRN Scholarly Paper (Rochester, NY: Social Science Research Network, January 10, 2006), http://papers.ssrn.com/abstract=873908., p. 1003] 


(b) Undermining open, public reasoning in legal adjudication and the wider political process: Using legal techniques, divorced from substance, to avoid conflicts, no doubt avoids the legal conflicts on the surface but it also masks the sociological conflicts underpinning the legal conflicts and short-circuits to an outcome that would have otherwise required lengthy and intensive debate and negotiation over policy issues that are not (yet) regulated by law because of the lack of agreement.  In so doing, these legal techniques hide from the public view these critical, controversial issues (e.g. how much effort should be put into violence prevention as opposed to violence management).  It pretends that international law can produce, through a mechanical interpretive process autonomous from extra-legal considerations, an outcome which will be objectively agreeable to all sides.  The heavy cost of “systemic integration” is the obviation of open discussion of issues of fundamental public interest, the silencing of social conflicts which have genuine moral, philosophical and sociological roots.  As Fischer-Lescano and Teubner suggested, “the only possible perspective for dealing with such policy conflicts is the explicit politicization of legal norm collisions through power mechanisms, negotiations between relevant collective actors, public debate and collective decisions”.  They suggested the following for implementing this approach: “Three guiding principles for the decentralized networking of legal regimes may be identified in the abstract: 1. Simple normative compatibility instead of hierarchical unity of law 2. Law-making through mutual irritation, observation and reflexivity of autonomous legal orders. 3. Decentralized modes of coping with conflicts of laws as a legal method. The final binding decision is replaced by a sequence of decisions within a variety of observational positions in a network; a process in which network nodes mutually re-construct, influence, limit, control, and provoke one another, but which never leads to one final collective decision on substantive norms … transparency and mutual accessibility are the primary commandment; participation and deliberation are imbued with a new significance.” [footnoteRef:49]  The HRC’s deliberation of the potential conflict between the prohibition on arbitrary deprivation of life and the IHL rules on conduct of hostilities and the public debate this generates among civil societies, the international legal community and States will play a crucial role in this process. [49:  Ibid., p. 1003] 


(c) Facilitation of the imposition by the decision-makers of their own personal preferences without openly accounting for the material justifications for that preference: Legal techniques such as lex specialis and systemic integration allow decision-makers to impose their own personal preferences without openly accounting for the material justifications for that preference under the cover of the “system”, the exact meaning, scope and nature of which remain highly ambiguous, subjective and manipulable.  For instance, the ILC Fragmentation Report rationalized the use of lex specialis principle in the Nuclear Weapons Advisory Opinion in these terms:
“[lex specialis] did not function in a formal or absolute way but as an aspect of the pragmatics of the Court’s reasoning. However desirable it might be to discard the difference between peace and armed conflict, the exception that war continues to be to the normality of peace could not be simply overlooked when determining what standards should be used to judge behaviour in those (exceptional) circumstances. Legality of Nuclear Weapons was a “hard case” to the extent that a choice had to be made by the Court between different sets of rules none of which could fully extinguish the others.  Lex specialis did hardly more than indicate that though it might have been desirable to apply only human rights, such a solution would have been too idealistic, bearing in mind the speciality and persistence of armed conflict. So the Court created a systemic view of the law in which the two sets of rules related to each other as today’s reality and tomorrow’s promise, with a view to the overriding need to ensure “the survival of a State”.”[footnoteRef:50] (emphasis added) [50:  ILC Fragmentation Report, at para. 104 (emphasis added)] 

Embedded in this kind of rationale are highly subjective political preferences, which have been rendered invisible by the seemingly neutral, “legal” technique.  Contrary to the claim that it “did hardly more than indicate” these ideas, “lex specialis” justifies, rationalises and ultimately, in the name of the “systemic view of the law”, legitimises the political choice of “the very survival of a State” over the very survival of human beings as the ultimate value of a particular vision of systemic unity[footnoteRef:51] and the political choice of IHL over human rights law as the tool to implement this priority and forecloses the admittedly more difficult, but more badly needed enquiry on what are the practical consequences of human rights law prohibiting all use and threat of nuclear weapons or all collateral damage and how to deal with them, which decision makers would have been required to openly address if they cannot hide behind these “legal techniques”. [51:  Ibid, at para. 118] 


To sum up, while the suggested normative preference for harmonization using techniques such as lex specialis or systemic integration allows lawyers and their principals to maintain the appearance of conducting “business as usual”, it also leads to three major normative problems.  In harmonizing the potential conflict between the prohibition on arbitrary deprivation of life and IHL rules on the conduct of hostilities, it mistakes the resolution/avoidance of a legal conflict as the resolution/avoidance of a deeper sociological conflict between violence prevention and violence management, diverting energy from dealing with the latter, deeper conflict.  It also undermines open, public reasoning in legal adjudication and the wider political process which is essential to arriving at a legitimately deliberated, even if interim, outcome on this deeper sociological conflict.  Finally, the use of legal techniques to avoid/resolve legal/sociological conflicts facilitates decision makers’ imposition of their personal preferences on this highly controversial issue without the need to openly account for such preferences.

9. Greater effectiveness of regulation and better reflection of parties’ intention 
The usual justification given for the lex specialis principle, in Grotius’ words, is that “among agreements which are equal … that should be given preference which is most specific and approaches most nearly to the subject in hand, for special provisions are ordinarily more effective than those that are general”[footnoteRef:52]. For Rousseau, an additional rationale for the rule is that the preference seems to realise the party will[footnoteRef:53].  But is there an objective way to locate the field of law that is most specific and nearest to the subject at hand?  The ILC Fragmentation Report admitted as much that “it is often hard to distinguish what is “general” and what is “particular” and paying attention to the substantive coverage of a provision or to the number of legal subjects to whom it is directed one may arrive at different conclusions”[footnoteRef:54]. In the potential conflict between the prohibition on arbitrary deprivation of life and IHL rules on the conduct of hostilities, the ILC Fragmentation Report suggests that the lex specialis status of IHL in relation to the subject at hand is based on self-identified specialism, “the laws of war focuses on a case where the rule itself identifies the conditions in which it is to apply, namely the presence of an ‘armed conflict’ ”[footnoteRef:55].   But this raises a more fundamental question of which kind of specialism is relevant – the ILC Fragmentation Report seems to suggest that it is the “physical” condition of “armed conflict” that constitutes the relevant specialism (in which case IHL is more dense in its regulation of the subject), but cannot one argue that it is the metaphysical notion of “human right” that constitutes the relevant specialism (in which case Article 6 together with its jurisprudence is more dense in its regulation of the subject)?  Is the human right to life during armed conflict a subject of human right or an issue about armed conflict?  Indeed, the ILC Fragmentation Report itself questions “on what basis the relevant facts are singled out, what justifies the choice of the interpretative framework. To what extent does fact-description “armed conflict” influence the sense of the expression “arbitrary deprivation of life” in article 6 of the International Covenant on Civil and Political Rights? Here there is no single formula. A weighing of different considerations must take place and if that weighing is to be something else than the expression of a preference, then it must seek reference from what may be argued as the systemic objectives of the law, providing its interpretative basis and milieu.”[footnoteRef:56] But what are these systemic objectives of the law?  They seem to be equally susceptible to purely subjective interpretation and manipulation leading to the expression of a mere personal preference.[footnoteRef:57]  Instead, such conflicts, Jenks suggests, can only be decided on their merits[footnoteRef:58], which is aligned with an approach in practice proposed by Fischer-Lescano and Teubner, “[a] far more dramatic step, however, is the reorientation from collision rules to substantive rules. Traditional private international law knows such a ‘substantive law approach’ in only a very few exceptional cases, in which the transnational nature of the contested subject matter is so overwhelming that it is virtually impossible to apportion the legal issue in question to one or another legal order.  It is only a rare exception, that a conflict that has economic and ecological implications, can be said to have the one ‘most significant relation’ to either the economy or the ecology; usually both relations are ‘most significant.’ Nurturing different common good formulas within different regime contexts certainly creates a problem. But the problem is not one of harmonizing these reference points, but is instead one of prompting regime-internal self-organization so the different regimes can establish their own grammars for their version of a global ius non dispositivum. A large variety of processes assume the prompting role: the scandalizing of sectors of public opinion; pressure from international politics; and co-operation between autonomous regimes”.  To sum up, the use of lex specialis to achieve greater effectiveness in the regulation of an issue and to better realise parties’ will presupposes an objectively identifiable “specialism” to enable the achievement of this goal.  In reality, in the potential conflict between the prohibition on arbitrary deprivation of life and IHL rules on the conduct of hostilities, it is highly contestable whether such an objectively identifiable “specialism” exists, rendering the Latin phrase “lex specialis” rather as a rhetorical cover for imposing the decision makers’ own subjective preference of which law to apply[footnoteRef:59].  [52:  Hugo Grotius, De Jure belli ac pacis. Libri Tres, Edited by James Brown Scott, The Classics of International Law (Oxford: Clarendon Press, 1925) Book II, Chap. XVI, Sect. XXIX, p. 428.
]  [53:  Charles Rousseau, “De la compatibilité des normes juridiques contradictoires dans l’ordre international”, RGDIP vol. 39 (1932), at p. 177
]  [54:  See ILC Fragmentation Report, at para. 58]  [55:  ILC Fragmentation Report, at para. 104]  [56:  Ibid, at para. 107]  [57:  Note, for instance, that Koskennienmi categorised “systemic (purposive) coherence” as naturalist arguments, Martti Koskenniemi, From Apology to Utopia: The Structure of International Legal Argument (Cambridge University Press, 2005). at p. 107]  [58:  C. Wilfred Jenks, “Conflict of Law-Making Treaties, The,” British Year Book of International Law 30 (1953): 401., p. 447]  [59:  Milanovic, “The Lost Origins of Lex Specialis.”, at p. 35 and Anja Lindroos, “Addressing Norm Conflicts in a Fragmented Legal System: The Doctrine of Lex Specialis,” Nordic Journal of International Law 74, no. 1 (February 1, 2005): 27–66, doi:10.1163/1571810054301022., at p. 66] 


10. Conclusion
While compliance with IHL rules on the conduct of hostilities is no doubt a factor to be taken into account in determining the meaning of “arbitrary deprivation of life” in armed conflict, it is not the sole factor[footnoteRef:60].  The attempt in paragraph 25 of the ICJ’s Nuclear Weapons Advisory Opinion to harmonise the prohibition on “arbitrary deprivation of life” with IHL rules on the conduct of hostilities by equating the former to the latter was both unnecessary and inappropriate because (a) the cumulative application of the two sets of norms, while creating Contradictory Conflict or Incompatibility Conflict, will not create Contrary Conflict as they do not constitute mutually exclusive obligations incapable of simultaneous compliance[footnoteRef:61], (b) the distinct nature of the two sets of norms displaces the presumption against conflicts and their forced harmonisation will frustrate the intended effect of either or both sets of norms; (c) harmonization using techniques such as lex specialis or systemic integration masks deeper sociological conflicts, undermines open, public reasoning in legal adjudication and the wider political process and facilitates decision makers’ imposition of their personal preferences on how to resolve these conflicts without the need to openly account for such preferences; and (d) the use of lex specialis to achieve greater effectiveness in the regulation of an issue and to better realise parties’ intention will not succeed unless there is an objectively identifiable area of “specialism” the absence of which in reality only allows lex specialis to be used as an optic for the decision makers to impose their own subjective preference of which law to apply.  By equating the determination of what is an “arbitrary” deprivation of life under Article 6 to the determination of whether all concrete actions prescribed by the IHL rules on the conduct of hostilities have been complied with, this attempt at harmonization effectively reduces the large and complex right to life in Art. 6, the fulfilment of which requires structural support, long-term planning and positive steps, to the sum of a set of concrete, direct human actions that are highly agential (separated from jus ad bellum, IHL forbids atrocious acts that all individuals are deemed to have sufficient agency to refrain from, whatever their political allegiance, which forms the foundation of its elaborate criminal accountability regime), short-term (in compromised circumstances where individuals need to react quickly, IHL rules on the conduct of hostilities only seek to regulate actions in the battlefield) and functionally negative[footnoteRef:62] (IHL acting largely as a “prohibitive” law, is limited in its ambition in focusing on the prohibition of the worst of excesses in war rather than the maximization of human welfare[footnoteRef:63]).  This reductionist approach goes directly against the HRC’s observation that “quite often the information given concerning article 6 was limited to only one or other aspect of this right. It is a right which should not be interpreted narrowly.”[footnoteRef:64]  Other factors to be taken into account in determining the meaning of “arbitrary deprivation of life” in armed conflict include the compliance with jus ad bellum and other standards of necessity and proportionality, which will be dealt with in the next two sections. [60:  Derek Jinks, “International Human Rights Law in Time of Armed Conflict,” in The Oxford Handbook of International Law in Armed Conflict, ed. Andrew Clapham and Paola Gaeta (Oxford University Press, 2014), http://www.oxfordhandbooks.com/view/10.1093/law/9780199559695.001.0001/law-9780199559695-e-26.]  [61:  See also HRC’s General Comment No. 31, para. 11, “While, in respect of certain Covenant rights, more specific rules of international humanitarian law may be specially relevant for the purposes of the interpretation of Covenant rights, both spheres of law are complementary, not mutually exclusive.”]  [62:  Even positive obligations under IHL, e.g. the rules on precaution, are designed to serve the negative function of minimizing human suffering, instead of the positive function of promoting human flourishing.]  [63:  As Baxter said, “If, in those states in which war crimes are tried under municipal law, the function of international law is to furnish a justification for acts of warfare which are thereby recognized to be lawful, the law of war loses its reasonableness. The international law of war is 'prohibitive law' and its purpose is to place curbs upon the otherwise unrestrained violence of war. Belligerent acts in war are facts, not legal rights, and to set the law to justifying them, instead of keeping them within limits which comport with the dictates of humanity, leads to a law which places its emphasis on the rightness of war to the detriment of what is wrong in war. Any theory which relies on the law of nations as a defence for belligerent acts thus fails to accord with the true raison d'etre of the law of war and with the many expressions of the intentions of those who have contributed to its development in recent years.” Richard Baxter, “The Municipal and International Law Basis of Jurisdiction Over War Crimes*,” in Humanizing the Laws of War, ed. Detlev F. Vagts et al. (Oxford University Press, 2013), 58–72, http://www.oxfordscholarship.com/view/10.1093/acprof:oso/9780199680252.001.0001/acprof-9780199680252-chapter-4., 388 See also Naz K. Modirzadeh, “The Dark Sides of Convergence: A Pro-Civilian Critique of the Extraterritorial Application of Human Rights Law in Armed Conflict,” SSRN Scholarly Paper (Rochester, NY: Social Science Research Network, January 27, 2010), http://papers.ssrn.com/abstract=1543482., at p. 357]  [64:  HRC General Comment No. 6, at para. 1] 


C.	Relevance of jus ad bellum to the meaning of “arbitrary deprivation” in Article 6

11. State practice and opinion juris
Even though paragraph 25 of the Nuclear Weapons Advisory Opinion only made reference to “the law applicable in armed conflict”, not jus ad bellum, in determining the meaning of “arbitrary deprivation of life”, pleadings by States in the Nuclear Weapons Advisory Opinion demonstrated that they had jus ad bellum clearly and firmly in mind when they determined the scope of the right to life under the ICCPR:

(a) the United States:
“None of these [human rights] instruments prohibits, directly or indirectly, the taking of life for legitimate purposes, including in the exercise of the right to self-defense. That inherent right has long been understood and intended to comprehend the right to use lethal force, and it is inconceivable that the various human rights instruments cited could have been intended to abridge that right so long as the rules of armed conflict and the limitations of the U.N. Charter are observed. ... the citation of human rights instruments adds nothing to the analysis of the question whether the use of nuclear weapons is consistent with existing international law. The answer to that question is determined, as it must be, not by reference to human rights instruments but by application of the principles of international law governing the use of force and the conduct of armed conflict.” (emphasis added)
In the oral proceedings:
"It has been suggested that the use of nuclear weapons would violate the right to life that is recognized in international instruments such as the Universal Declaration of Human Rights, the International Covenant on Civil and Political Rights, and the European Convention on Human Rights. These instruments do not, by their terms, prohibit the use of nuclear weapons, or any other weapons for that matter. Nor, more broadly, do they prohibit the taking of life for otherwise lawful purposes, either directly or by implication. One such lawful purpose is, of course, the right of self-defence, which has long been understood to encompass the right to use lethal force.  These human rights instruments cannot and should not be construed as undermining fundamental provisions of the law of war. In fact, the European Convention on Human Rights specifically recognizes that persons may lose their lives through lawful acts of war. As discussed in our submission, a similar understanding guided the negotiation of the International Covenant on Civil and Political Rights. Were this not the case - were the Court to give the right to life unwarrantedly broad effect - international humanitarian law would, as a consequence, be rendered meaningless and irrelevant, as the right to life would then be construed to prohibit the loss of life in all forms of armed conflict, without reference to self-defence, necessity, proportionality, or any of the other relevant legal standards” (emphasis added)

(b) Russia:
“the use of nuclear weapons in self-defense does not constitute a violation of the right to life” (emphasis added)

(c) the United Kingdom: 
“whether any of the rules of the law of human rights or the law on environmental protection can be construed, in accordance with the general principle stated above, as prohibiting the use or threat of use of nuclear weapons when carried out by way of legitimate self-defence. ...  Since the taking of life is an inescapable feature of the conduct of armed conflict and since it has never seriously been suggested that the Covenant outlaws the use of force by way of national self-defense, the reference to 'arbitrary' deprivation of life must contain the means for distinguishing between those acts of taking life in armed conflict which are compatible with Article 6 of the Covenant and those which are not. The only sensible construction which can be placed on the term 'arbitrary' in this context is that it refers to whether or not the deliberate taking of life is unlawful under that part of international law which was specifically designed to regulate the conduct of hostilities, that is the laws of armed conflict. On that basis, the use of a weapon to take life in armed conflict could only amount to an arbitrary deprivation of life, for the purposes of Article 6 of the Covenant, if it was contrary to the laws of armed conflict but not otherwise … [HRC General Comment no. 6] does not suggest that all acts of war or all uses of nuclear weapons are a violation-of the right to life. On the contrary, it expressly recognizes that the use of force in self-defence is lawful under international law.” (emphasis added)

(d) The Soloman Islands (in oral proceedings):
“‘[I]t is said by some that the right to life is not absolute and derogations may be permitted in times of war. Solomon Islands does not disagree. But we must be clear: these derogations apply only to "lawful acts of war". No derogations are possible for unlawful acts of war, acts of war which violate jus in bello or jus ad bellum, or the rules of neutrality prohibiting transboundary consequences.” (emphasis added)

12. HRC’s Comment
HRC in its General Comment No. 6 observed that “war and … continue to be a scourge of humanity and take the lives of thousands innocent human beings every year. Under the Charter of the United Nations the threat or use of force by any State against another State, except in exercise of the inherent right of self‑defence, is already prohibited. The Committee considers that States have the supreme duty to prevent wars ... Every effort they make to avert the danger of war, especially thermonuclear war, and to strengthen international peace and security would constitute the most important condition and guarantee for the safeguarding of the right to life”.

13. Publicists’ teachings
In view of the HRC’s General Comment No. 6 and the broad meaning of “arbitrary”, there is a large body of publicists’ opinion that killings in the course of a military action in violation of the UN Charter amount to arbitrary deprivation of life:

(a) Gowlland-Debbas: “the Covenant has been acknowledged as a living instrument.  The International Court of Justice has stated, for example, that the meaning of certain generic terms was ‘intended to follow the evolution of the law and to correspond with the meaning attached to the expression by the law in force … This evolution includes the trend towards the promotion of the right to life beyond the usual legal protection, for example positive obligations on the part of States to preserve it, such as the duty of States to prevent war, which would introduce the jus ad bellum yardstick in determining what is ‘arbitrary killing’ in time of armed conflict.”[footnoteRef:65] [65:  Gowlland-Debbas, “The Right To Life And The Relationship Between Human Rights And Humanitarian Law.”, at p. 137-138] 


(b) Jinks: “IHL is, in one important respect, a second-order legal regime—governing only the conduct of hostilities. That is, the legality and, indeed, the justifiability of the organized violence itself is not regulated by IHL. In fact, one central tenet of IHL is that a strict separation between jus ad bellum (the law regulating the resort to armed force) and jus in bello (the law regulating the conduct of hostilities) considerations is necessary. In other words, the scope and content of IHL does not turn on which side in an armed conflict is in the wrong regarding the initiation of hostilities. This strict separation between ad bellum and in bello issues is necessary because the conflation of these regimes would systematically weaken IHL. If this were not the case, all, or nearly all, warring parties would claim for themselves the prerogatives associated with the lawful initiation of hostilities and assign to their adversaries the disabilities associated with unlawful initiation of hostilities. IHL, as a matter of sociological imperative, remains indifferent to how or for what reasons the fighting started.  As such, compliance with IHL never ensures that any particular use of force or coercive measure taken against the enemy is lawful as such. In this sense, the ICJ’s holding that the meaning of abstract standards in human rights law, such as the meaning of arbitrariness in the prohibition on arbitrary deprivation of life in the ICCPR is simply determined by IHL, is normatively suspect. Although IHL is certainly relevant, and perhaps centrally so, in making arbitrariness determinations under the ICCPR, these determinations surely must also address whether the initiation of the armed conflict on behalf of the entity for which the killer is fighting was and is consistent with the jus ad bellum. It seems perverse to characterize as non-arbitrary these killings that are committed in furtherance of an aggressive war in contravention of the UN Charter—irrespective of whether the killing is otherwise consistent with IHL.”[footnoteRef:66]  [66:  Jinks, “International Human Rights Law in Time of Armed Conflict.”, at p. 669] 


(c) Nowak: “the [Human Rights] Committee would also deem killings in the course of a war – in so far as the latter is not permissible under the UN Charter – to be a violation of the individual right to life.”[footnoteRef:67] [67:  Nowak, U.N. Covenant on Civil and Political Rights CCPR Commentary., at p. 125-126, para. 9] 


(d) Ramcharan: “the deprivation of life during legitimate armed conflicts has been recognised as an exception to the guarantees of the right to life under contemporaray international law.  It is necessary to emphasize, however, that the use of force has been carefully regulated by the Charter of the United Nation and use of force inconsistent with the Charter and resulting in deprivation of life cannot be excused … only when acting in legitimate self-defence or in pursuance of enforcement measues under the Charter of the United Nations will deprivation of life during armed conflict be excusable under international law”[footnoteRef:68].   An alternative view is that the right not to be subject to this kind of killing is within the inherent right to life in the first sentence of Article 6[footnoteRef:69].   [68:  Bertrand G. Ramcharan, “The Concept and Dimensions of the Right to Life,” in The Right to Life in International Law, ed. Bertrand G. Ramcharan (Martinus Nijhoff Publishers, 1985), 1–32., at p. 12]  [69:  General Comment No. 6 made its relevant observation in a paragraph before the one that explicitly mentioned arbitrary deprivation of life.  Also, see Nowak, U.N. Covenant on Civil and Political Rights CCPR Commentary., at p. 125-126, where that author did not place this point under the heading of arbitrary deprivation of life.] 


(e) Schabas: “International humanitarian law is not concerned with the ‘legitimate aim’ of a military attack, except in the narrowest sense of targeting a military objective.  International humanitarian law quite proudly proclaims its indifference to the cause of the conflict, the jus ad bellum.  There are very good reasons for this …But these good reasons do not necessarily apply by analogy to international human rights law, whose fundamental concern is not with finding a fair and balanced approach to a conflict between two combatant parties but rather with regulating the essentially unequal relationship between state and individuals. … If international humanitarian law is the lex specialis of international human rights law, with respect to application of the prohibition of arbitrary deprivation of the right to life resulting from armed conflict, it follows that international human rights law should also profess indifference to the cause of the conflict.  In other words if the lex specialis approach is followed, once the threshold is crossed from peacetime to a situation of armed conflict, a human rights court examining a complaint based upon allegations of deprivation of the right of life should no longer concern itself with the ‘legitimate aim’ of the state or combatant faction (assuming, for the purposes of this discussion, that international human rights norms apply to non-state actors such as paramilitary organisations).  This is where the attempts to marry international human rights law and international humanitarian law break down.  International human rights law is not indifferent to and does not look favourably upon unjust war.”[footnoteRef:70] [70:  William A. Schabas, “Lex Specialis? Belt and Suspenders? The Parallel Operation of Human Rights Law and the Law of Armed Conflict, and the Conundrum of Jus Ad Bellum,” SSRN Scholarly Paper (Rochester, NY: Social Science Research Network, December 31, 2007), http://papers.ssrn.com/abstract=1044281., at p. 607] 


D.	Necessity and Proportionality Requirements in Assessing Arbitrariness of Deprivation in Armed Conflict

14. Necessity and proportionality requirements beyond those under jus in bello and jus ad bellum
Apart from the necessity and proportionality requirements under jus in bello and jus ad bellum, both of which are relevant determinants of “arbitrary deprivation of life” under Article 6 during armed conflicts, jurisprudence on different human rights conventions have included additional requirements of necessity and proportionality also applicable in armed conflicts.  Even though unlike the European Convention of Human Rights (“ECHR”), law enforcement is not spelt out in Article 6 as a legitimate objective, actions taken in pursuance of which would permitted so long as they meet necessity and proportionality standards under human rights law, in practice this was recognized by the HRC[footnoteRef:71].  Under the ECHR system, law enforcement was cited by Russia as the objective for is actions in the context of large scale non-international armed conflicts in Chechnya.  In Isayeva v. Russia, the European Court of Human Rights (“ECtHR”) criticized the Russian armed forces for not showing “the degree of caution expected from a law-enforcement body in a democratic society”[footnoteRef:72].  The stringency with which the ECtHR measured the necessity and proportionality requirements in armed conflicts, as exemplified by the Isayeva case, might exceed[footnoteRef:73] that under the IHL rules on conduct of hostilities for the reason explained above that IHL, while regulating the conduct of States, also sets the standard of conduct for individuals, and therefore its requirements on infrastructural arrangements and prevention of systemic risks might not go as deep and far-reaching as those under human rights law with the latter’s emphasis on structural conditions and positive duties.  This has led one commentator to note that “[a]s the ECtHR’s jurisprudence in this area begins to crystallize into more definite rules, it has the potential to drive military reform and improvement at an institutional level”[footnoteRef:74]. [71:  See e.g. the individual communication concerning Suarez de Guerrero against Colombia No. 45/1979, at para. 13.2 and 13.3]  [72:  Isayeva v Russia, ECtHR, App No 57950/00 (24 Feb. 2005), at para. 191]  [73:  Commentators differ on this point, see William Abresch, “A Human Rights Law of Internal Armed Conflict: The European Court of Human Rights in Chechnya,” European Journal of International Law 16, no. 4 (September 1, 2005): 741–67, doi:10.1093/ejil/chi139. and Bill Bowring, “Fragmentation, Lex Specialis and the Tensions in the Jurisprudence of the European Court of Human Rights,” Journal of Conflict and Security Law 14, no. 3 (December 21, 2009): 485–98, doi:10.1093/jcsl/krp030.; cf. Doswald-Beck and Académie de droit international humanitaire et de droits humains à Genève, Human Rights in Times of Conflict and Terrorism., at 6.3.1]  [74:  Abresch, “A Human Rights Law of Internal Armed Conflict.”, at p. 764] 


E.	Relevance of IHL to the meaning of “protected by law” in Article 6 

15. Meaning of “protected by law”
“Protected by law” entails positive obligation on State parties to legislate for the protection of the right to life against the encroachment by private (horizontal effect) as well as governmental entities (together, “all-around” effects)[footnoteRef:75].   These laws should include criminal law, private law and administrative law[footnoteRef:76].  The protection of the right to life by law is not limited to the use of criminal law to prohibit criminal violence, but extends to positive measures to create structural conditions conducive to the right to life, ranging from nutrition, health, environment to the prevention of war[footnoteRef:77].   [75:  Nowak, U.N. Covenant on Civil and Political Rights CCPR Commentary., at p. 122, para. 3]  [76:  Ibid., at p. 122, para. 4]  [77:  Ibid., at p. 123, para. 5; in relation to the prevention of war, the HRC observed in General Comment No. 6 that “States have the supreme duty to prevent wars ... Every effort they make to avert the danger of war … and to strengthen international peace and security would constitute the most important condition and guarantee for the safeguarding of the right to life.”] 


16. Doctrine of “combatant immunity”
In an international armed conflict, States are required by the doctrine of combatant immunity to refrain from prosecuting enemy combatants for acts of hostilities conducted in accordance with IHL[footnoteRef:78].    There are two alternative ways to conceptualise combatant immunity, either as a procedural bar from criminal prosecution or as substantive non-criminalisation.  The issue has been described by Baxter as follows, “the fundamental assumption that the soldier is exempt from enemy jurisdiction if he complies with international law is not peculiar to continental jurisprudence and should not be productive of any serious disagreement, although it is less clear on what theoretical basis it may be laid. It may be, as Professor Kelsen asserts, that the act of the soldier who conforms to the law of war and does not engage in private acts of warfare is an act of state depriving the enemy state of jurisdiction, or it may be that the humanitarian intervention of international law, which makes the soldier falling into the hands of the enemy not a criminal but a prisoner of war, subject only to prosecution for acts in violation of the law of war, produces that result in time of war.”[footnoteRef:79]  [78:  Dieter Fleck, ed., The Handbook of International Humanitarian Law, Third Edition (Also available as: eBook | Paperback, 2013)., para. 302, at p. 82]  [79:  Detlev F. Vagts and Theodor Meron, “The Municipal and International Law Basis of Jurisdiction Over War Crimes*,” in Humanizing the Laws of War, by Richard Baxter, ed. Detlev F. Vagts et al. (Oxford University Press, 2013), 58–72, http://www.oxfordscholarship.com/view/10.1093/acprof:oso/9780199680252.001.0001/acprof-9780199680252-chapter-4., 385] 


17. Potential conflict between the obligation to protect the right to life by law and the prohibition on prosecuting enemy combatants for IHL-compliant acts of hostilities  
As demonstrated in the above sections, mere compliance with IHL does not guarantee that an act of hostilities will not constitute an “arbitrary deprivation of life” under Article 6.  In case such an act of hostilities does constitute an “arbitrary deprivation of life” thereby violating the right to life (e.g. because the use of force is in contravention of jus ad bellum or otherwise fails to meet the necessity and proportionality requirements), a potential conflict would arise between (a) the obligation under Article 6 for State parties to protect the right to life by law, which would entail taking positive measures to criminalise and prosecute murder and manslaughter and (b) the prohibition under the doctrine of combatant immunity against criminalizing or prosecuting acts of hostilities, including killings, committed by enemy combatants according to IHL.  This conflict would be a Contrary Conflict (as defined in paragraph 5 above) because it involves two mutually exclusive obligations in the sense that they cannot be complied with simultaneously.  Unlike a Contradictory Conflict or an Incompatibility Conflict, the need for harmonizing a Contrary Conflict is a practical one, that of avoiding the breach of one of the norms.  Jenks advocated resolving such conflicts by consultation and negotiation among the State parties bound by the norms and “it is only in the event of these approaches failing that it becomes necessary to envisage any procedure of resolving conflicts by authoritative decision; and there may well be cases in which it is wiser to leave a conflict temporarily unresolved while taking whatever action may be practicable to minimize certain of its effects, rather than to attempt prematurely to settle it by an authoritative decision which may secure a formal settlement at the price of perpetuating underlying elements in the conflict which have not been satisfactorily reconciled.”[footnoteRef:80]  Adopting this approach and bearing in mind the pitfalls identified by Fischer-Lescano and Teubner with the traditional legal techniques of harmonization used by decision makers[footnoteRef:81], the rest of this section studies situations analogous to the two alternative conceptualisations of combatant immunity to draw guidance on the actions that can be taken to address this Contrary Conflict.   [80:  Jenks, “Conflict of Law-Making Treaties, The.”, at p. 434]  [81:  See para. 8 above] 


18. Combatant immunity as a procedural bar 
Conceptualising combatant immunity as a procedural bar from criminal prosecution is based on the interpretation that IHL, by stipulating the requirements related to distinction for the qualification of combatant status[footnoteRef:82], sets the conditions for the doctrine of (a) act of state to apply to the killing by enemy combatants in accordance with IHL so that even though the act constitutes a crime under domestic law, jurisdiction over this act is precluded[footnoteRef:83] or (b) functional sovereign immunity to apply to the killing by enemy combatants in accordance with IHL so that even though the act constitutes a crime under domestic law, the combatants are immune from jurisdiction[footnoteRef:84].  On this interpretation, the conditions related to distinction for the qualification of combatant status are the special conditions that determine (a) whether enemy jurisdiction will be precluded or can be asserted, or alternatively, (b) whether functional sovereign immunity can be claimed or will be pre-empted – in other words, failure to comply with the distinction requirements is deemed to imply that the act of war committed during this failure is not performed by the armed forces in their official capacity acting on behalf of a state and therefore (a) can trigger the foreign State’s jurisdiction, which would otherwise be precluded under the act of state doctrine, or alternatively, (b) will pre-empt immunity before a foreign court, which could otherwise be claimed by way of functional sovereign immunity.   [82:  See Art. 4, GCIII and Art. 44, API]  [83:  It was stated in the correspondence over the McLeod case from Mr. Webster, Secretary of State, to Mr. Crittenden, Attorney General, March 15, 1841 that “"All that is intended to be said at present is, that, since the attack on the Caroline is avowed as a national act, which may justify reprisals, or even general war, if the Government of the United States, in the judgment which it shall form of the transaction and of its own duty, should see fit so to decide, yet that it raises a question entirely public and political, a question between independent nations; and that individuals connected in it cannot be arrested and tried before the ordinary tribunals, as for the violation of municipal law. If the attack on the Caroline was unjustifiable, as this Government has asserted, the law which has been violated is the law of nations; and the redress which is to be sought is the redress authorized, in such cases, by the provisions of that code." ]  [84:  Hazel Fox QC and Philippa Webb, The Law of State Immunity, Third Edition (Oxford International Law Library, 2013). P. 82 “[a]s a matter of logic the determination of jurisdiction precedes the consideration of immunity.”] 


19. Analogy with the conflict between the prosecution of torture and immunity
A possible analogy could be found in the jurisprudence of the Committee against Torture, which held that procedural immunity (such as functional sovereign immunity) cannot justify the lack of effective measures to provide redress to all victims of torture and a State party should ensure that all victims of torture are able to access remedy and obtain redress, wherever acts of torture occurred and regardless of the nationality of the perpetrator or victim[footnoteRef:85].  Torture however is distinguishable from mere acts of hostilities by enemy combatants in accordance with IHL in that the former is an international crime entailing individual criminal responsibility at the international level while the latter is not.  The fact that the granting of procedural immunity from prosecution for torture is considered to be in breach of a State’s human rights obligations under the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment cannot readily translate to the conclusion that the granting of combatant immunity to qualified enemy combatants from prosecution for acts of hostilities conducted in an international armed conflict according to IHL will violate a State’s human rights obligations under Article 6 to protect the right to life by law. [85:  See CAT/C/CAN/CO/6 (CAT, 2012), at para. 15] 


20. Analogy with the conflict between prosecution of PMSCs’ abuses and immunity
Another analogy could be found in the context of US private military and security companies (PMSCs) operating in Iraq whose procedural immunity before the Iraqi courts has been reported on by the Working Group on the use of mercenaries as a means of violating human rights and impeding the exercise of the right of peoples to self-determination (the “Working Group”).  Although the Working Group re-iterated the Iraqi government’s fundamental responsibility to provide security to its people, the risks created by outsourcing security for human rights and its duty to remain vigilant and devote the necessary resources to regulate PMSCs stringently and recommended the adoption of legislation on the regulation of PMSCs and the taking of necessary steps to ensure its full implementation[footnoteRef:86], it did not find Iraq to be in breach of its human rights obligations by virtue of granting immunity to PMSCs either by legislation or by international agreement[footnoteRef:87].  In contrast, the Working Group found that “the United States has an obligation to respect and ensure the rights laid down in the International Covenant on Civil and Political Rights to individuals under its jurisdiction but outside its territory. This entails an obligation to investigate, prosecute and provide effective remedies for victims of violations committed by PMSCs contracted by the State and their employees.”[footnoteRef:88]  Furthermore, in the Working Group’s view, “[b]ecause of the immunity extended to contractors in Iraq during this time period, prosecutions in Iraq were foreclosed.  This places an even greater responsibility on the home States of PMSCs to ensure prosecution of offenders.”  The Working Group envisaged an ancillary role for the Iraqi government to “conduct an investigation in order to clarify the facts and identify those responsible … share the results of local investigations with the American authorities more systematically in order to facilitate prosecutions in their court … request information on the status of prosecutions in the United States and, on behalf of the victims, demand that prosecutions take place where it is not the case”[footnoteRef:89]. The precise scope of the PMSCs’ human right violations was not specified but it was clear from the incidents[footnoteRef:90] and remedial legislation[footnoteRef:91] cited that it was not limited to international crimes or IHL violations.  From these findings, it can be deduced that a State would not necessarily violate its human rights obligations by virtue of merely granting procedural immunity to foreign nationals using force in its territory but it might breach its human rights obligations to provide security to its population, to adopt and implement proper regulation to address the risks created by outsourcing security responsibility to foreign nationals and to investigate and demand prosecution by the foreign States.  It can also be deduced that the States whose nationals enjoy immunity in foreign States also have the human rights obligation to investigate, prosecute and provide effective remedies for victims of human rights violations committed by their nationals.  Although the analogy is not perfect in that the immunity of the US PMSCs was granted voluntarily by the Iraqi government after the Iraq war turned into a non-international armed conflict and the US forces were deployed in Iraq with the consent of the Iraqi government, it may still be possible to apply these principles to the potential conflict between granting combatant immunity and protecting the human right to life by law to a certain extent: [86:  See A/HRC/18/32/Add.4 , at para. 80-81]  [87:  See para 67, “The Working Group acknowledges that the Iraqi authorities could only take limited legal action with regard to PMSCs which were reportedly involved in human rights violations against Iraqi civilians before 2009”]  [88:  See Para. 65 (footnotes omitted)]  [89:  See para. 68]  [90:  See para. 48-57, consisting of civilian casualties, property damage and other incidents without elaboration as to whether the same complied with IHL; see also para. 74 “the United States  Department of Defense requests PMSCs to make payments “as soon as possible” in cases of wrongful death, injury or serious damage to property”]  [91:  See para. 75, “Iraqi legislation was adopted in 2009 to compensating the victims of military operations, military mistakes and terrorist actions (Law No. 20). The Law applies retroactively from 2003.”] 

(a) a State merely refraining from prosecuting enemy combatants for acts of hostilities conducted in accordance with IHL would not necessarily violate its human rights obligations;
(b) while in theory, such a State might breach its human rights obligations in its failure to provide security to its population by maintaining control over its territory and protecting its inhabitants from the use of force by other States[footnoteRef:92], in practice, an involuntary failure should not constitute a breach if all best efforts have been made[footnoteRef:93]; [92:  An analogous case, albeit it in a non-international armed conflict, is Ilascu and Others vs. Moldova and Russia, where the European Court of Human Rights held, in paragraph 339, that “Moldova's positive obligations relate both to the measures needed to re-establish its control over Transdniestrian territory, as an expression of its jurisdiction, and to measures to ensure respect for the applicants' rights, including attempts to secure their release.”]  [93:  See ibid., at paragraph 340, “The obligation to re-establish control over Transdniestria required Moldova, firstly, to refrain from supporting the separatist regime of the ‘MRT’, and secondly to act by taking all the political, judicial and other measures at its disposal to re-establish its control over that territory.  It is not for the Court to indicate the most appropriate measures Moldova should have taken or should take to that end, or whether such measures were sufficient. It must only verify Moldova's will, expressed through specific acts or measures, to re-establish its control over the territory of the ‘MRT’.”
] 

(c) the foreign State whose nationals are immune from local jurisdiction also owes an obligation to respect and ensure the rights of the individuals in the local jurisdiction to the extent the foreign State assumes jurisdiction over such individuals and this responsibility becomes greater because of such immunity; and
(d) while a foreign State whose nationals violated the rights of such individuals by acting without authority from the foreign State or in contravention of IHL should prosecute these nationals to discharge its obligation to respect and ensure the rights of such individuals, in case such nationals acted under its command and in compliance with IHL, the appropriate way for it to respect and ensure the rights of such individuals in the local jurisdiction is to provide effective civil remedies to the victims because these nationals had been acting on commands and had observed IHL in the expectation that they would only incur individual criminal responsibility if their acts violate IHL[footnoteRef:94].   [94:  State parties to API and the Geneva Conventions are obliged to legislate for penal sanctions against grave breaches of API.  Both grave breaches and other serious violations of IHL amount to war crimes under customary international humanitarian law which allows States to have universal jurisdiction to try individual offenders.   Even for breaches of IHL that are neither grave breaches nor serious violations, State parties to the Geneva Conventions are still obliged to take measures necessary for the suppression of all such acts, which measures have been interpreted by the ICRC commentary to refer to penal measures.] 


21. Combatant immunity as substantive non-criminalisation 
Conceptualising combatant immunity as substantive non-criminalisation is based on the interpretation that IHL renders legal what would otherwise be illegal under domestic criminal law by substantively altering the content of domestic criminal law (e.g. by affording a justification, excuse or defence) such that a killing by enemy combatants in an international armed conflict according to IHL is no longer murder/manslaughter under domestic law. This interpretation found some support from the post-WWII continental practice for prosecuting adversary armed forces which held that the laws and customs of war could provide a justification for what would otherwise be an offence under domestic law, which was the legal basis used to prosecute adversary armed forces[footnoteRef:95].  On this interpretation, the so-called “combatant immunity” in fact results from a categorical non-criminalisation of murder and manslaughter committed by enemy combatants in an international armed conflict acting in accordance with IHL. [95:  The Law Reports of the Trials of War Criminals, Vol. III, Annex I stated “when a French Military Tribunal tries an alleged war criminal, the usual practice is for the judges to decide first whether a provision of the French Criminal Code has been violated and, only secondly, whether this breach was justified by the laws and customs of war.” Art. 1 of the French Ordinance of 28 Aug 1944 reads "Enemy nationals or agents of other than French nationality who are serving the enemy administration or interests and who are guilty of crimes or delicts committed since the beginning of hostilities, either in France or in territories under the authority of France, or against a French national, or a person under French protection, or a person serving or having served in the French armed forces, or a stateless person resident in French territory before 17th June, 1940, or a refugee residing in French territory, or against the property of any natural persons enumerated above, and against any French corporate bodies, shall be prosecuted by French military tribunals and shall be tried in accordance with the French laws in force, and according to the provisions set out in the present Ordinance, where such offences even if committed at the time or under the pretext of an existing state of war are not justified by the laws and customs of war."] 


22. Analogy with the non-criminalisation of marital rape
Non-criminalisation of murder and manslaughter was cited in Nowak’s commentary as a manifest violation of the State obligation to protect pursuant to Art. 6(1)[footnoteRef:96].  Non-criminalisation of an otherwise criminal act committed by a specified category of perpetrators e.g. the non-criminalisation of marital rape in some States, has been deemed violative of the ICCPR[footnoteRef:97].  The non-criminalisation of marital rape can be distinguished from the non-criminalisation of acts of hostilities committed in an international armed conflict in accordance with IHL at two levels: at the legal level, the latter is permitted by another rule of international law, namely, IHL, while the former is not; at the substantive sociological level, which underlies the law, enemy combatants acting according to superior command and to the requirements of IHL rules on conduct of hostilities could be understood not to have sufficient autonomous agency to bear criminal responsibility for their acts.  This latter point was made succinctly by Rousseau, ““war … is something that occurs not between man and man, but between States.  The individuals who become involved in it are enemies only by accident … A State can have as its enemies only other States, not men at all”[footnoteRef:98]. On this view, it could be argued that as the entity that bear true responsibility for the violation of the right to life in an international armed conflict by an act of hostilities that complies with IHL is the State using force (be it because of a violation of jus ad bellum or of the applicable necessity and proportionality requirements), criminalisation of individual enemy combatants for acts of hostilities that comply with IHL is not necessary to fulfil the obligation to protect the right to life by law.  [96:  Nowak, U.N. Covenant on Civil and Political Rights CCPR Commentary., at p. 123, “if a country where murder and manslaughter had not entirely disappeared were to grant impunity from prosecution for these crimes, this would be a manifest violation of the State obligation to protect pursuant to Art. 6(1)”.  ]  [97:  See e.g. CCPR/C/KWT/CO/2, at para. 15 and CCPR/C/YEM/CO/5 (HRC, 2012), at para. 9]  [98:  Jean-Jacques Rousseau, “The Social Contract,” text, (2002), http://ebooks.adelaide.edu.au/r/rousseau/jean_jacques/r864s/., at p. 249-50] 


23. Conclusion
In relation to the Contrary Conflict between the obligation to protect the right to life through criminalization of murder and manslaughter and the prohibition on prosecution of qualified enemy combatant conducting killings according to IHL, it is possible to deduce guidelines for harmonization from analogous cases.  These guidelines would suggest that, whether combatant immunity is conceptualized as procedural immunity from prosecution or substantive non-criminalisation, merely complying with it should not violate the obligation to protect the right to life by law.  However, the local State might breach its obligation to provide, to the best of its ability, security to its population from the use of force by foreign States while the foreign States that used illegal force might also violate their obligations to provide civil remedies to local individuals who fall within their jurisdiction. 	
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