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Written Submission for Human Rights Committee on
Draft General Comment No.36, Article 6: Right to Life

[bookmark: _GoBack]This submission deals with two distinct issues:
1. The right to life as a protection of the right to refuse to kill
2. The rights of children of persons sentenced to death or executed 
1. The right not to take life (the right to refuse to kill): conscientious objection to military service 
The development of a new General Comment on Article 6 is an opportunity to clarify that protection of the right to life gives rise to a duty to uphold the rights of those who refuse to take life on grounds of conscience, which can be characterised as the right to refuse to kill.  There are few circumstances in which the State can claim legitimate use of lethal force and it is in relation to the State’s compulsion of individuals to perform these activities that the right to refuse to kill becomes relevant.  We are interested specifically in how the Committee’s understanding of the right to life can further clarify the protection of the right to refuse to kill for conscientious objectors to military service.  Drawing on the Committee’s jurisprudence on this issue we lay out below where in the current framework for the General Comment we believe this issue could be located.   
Article 6(1)
Para. 5(a) Scope and nature of the duty to respect and ensure the right to life
Inclusion in the General Comment of clarification of the relationship between the right to life and the right to refuse to kill would sit well in the exploration of the scope and nature of the duty to respect and ensure the right to life.  There is a line of cases in the Committee’s jurisprudence on the right to conscientious objection to military service which it within the protections of the right to freedom of thought, conscience and belief “inasmuch as the obligation to be involved in the use of lethal force may seriously conflict with the freedom of conscience”.[footnoteRef:1]  This qualifier indicates that the link to refusal to kill, refusal to violate the right to life, is what gives rise to the protection of the right to conscientious objection to military service.  [1:  Young-kwan Kim et al. v Rep. of Korea (CCPR/C/112/D/2179/2012 Communication No. 2179/2012 of 14 January 2015); Jong-nam Kim et al. v Rep. of Korea (CCPR/C/106/D/1786/2008 Communication No. 1786/2008 of 1 February 2013); Atasoy and Sarkut v Turkey (CCPR/C/104/D/1853-1854/2008 of 19 June 2012); Min-kyu Jeong et al v. The Republic of Korea (CCPR/C/101/D/1642-1741/2007 Communications No. 1642-1741/2007 of 24 March 2011).] 

Para. 5(a)(i) Relationship to other articles of the Covenant
The Committee’s jurisprudence holds that the right to conscientious objection to military service is inherent in the right to freedom of thought, conscientious and religion enshrined in Article 18:
…the right to conscientious objection to military service is inherent to the right to freedom of thought, conscience and religion. It entitles any individual to exemption from compulsory military service if the latter cannot be reconciled with the individual's religion or beliefs. The right must not be impaired by coercion. A State party may, if it wishes, compel the objector to undertake a civilian alternative to military service, outside of the military sphere and not under military command. The alternative service must not be of a punitive nature, but must rather be a real service to the community and compatible with respect for human rights. [footnoteRef:2]   [2:  Jong-nam Kim et al. v Rep. of Korea (CCPR/C/106/D/1786/2008 Communication No. 1786/2008 of 1 February 2013), para. 7.4. ] 

The distinction made between military service and civilian service indicates that, for the Committee, there is something particular about refusal to kill or be part of an institution which kills which distinguishes it from other actions an individual may be compelled to perform by the State.  (Although it should be noted that for some conscientious objectors this distinction is a false one and any service premised on a norm of military service is not compatible with their conscience.)  This distinction is explicit in the Committee’s most recent decision on this issue:
…the Committee considers that military service, unlike schooling and payment of taxes, implicates individuals in a self-evident level of complicity with a risk of depriving others of life.[footnoteRef:3]   [3:  Young-kwan Kim et al. v Rep. of Korea (CCPR/C/112/D/2179/2012 Communication No. 2179/2012 of 14 January 2015), para. 7.3] 

Para. 5(b) Meaning of “inherent right” 
Although not explicit in the Committee’s reasoning the linking of the objection to the use of lethal force is connected to the classification of the right to life as an inherent right.  
Para. 6(a)(iv) Strict control of exceptions (…conditions for the use of lethal force by state authorities) and Para. 6(b)(i) Relationship of possible exceptions to other articles of the Covenant
In addition to the above it may be useful to refer to protections of the right of conscientious objection to military service in relation to the strict controls on the use of lethal force by state authorities again noting the relationship with Article 18. 

2. The rights of children of persons sentenced to death or executed
Article 6(2)
We believe that the use of the death penalty in any circumstance is a violation of the right to life and that it should be recognised as such.  Given that this is not yet the stated position of the Committee we will highlight the impact upon children of death sentences and executions of their parents.  
Para. 8(c)(i) Relationship with other articles of the Covenant
Interpretation of the requirement that the imposition of the death penalty should not be contrary to the provisions of the Covenant should extend to consideration of the impact of the use of the death penalty beyond the rights of the condemned person.  Implementation of this provision taking into account the protection of the rights of the child in Article 24 means that the impact on the enjoyment by children of the person executed of the rights the Covenant protects should be considered. However, as children are equal holders of all rights in the Covenant this issue is not limited to consideration through the lens of Article 24, but also in regard to the Article 7 prohibition on cruel, inhuman and degrading treatment.  The Special Rapporteur on the prevention of torture said in a side event at the 28th Session of the Human Rights Council that State authorities’ barriers to contact with parents on death row and the non-return of bodies following executions could amount to cruel, inhuman and degrading treatment of family members.
The 2015 quniquennial Report of the Secretary-General on Capital punishment and implementation of the safeguards guaranteeing protection of the rights of those facing the death penalty contains a specific section on children of parents sentenced to death or executed and notes: 
There is growing evidence of the specific and serious mental health implications for children that is attributable to the imposition of capital punishment on parents. Affected children suffer a uniquely traumatic, profoundly complicated and socially isolating loss often combined with social ostracism.[footnoteRef:4] [4:  Report of the Secretary-General on Capital punishment and implementation of the safeguards guaranteeing protection of the rights of those facing the death penalty, E/2015/49 of 2015, para. 118.
More information about the human rights impact on children of the sentencing to death and execution of their parent or parents is contained in our publications: Quaker United Nations Office Children of parents sentenced to the death penalty or executed: developments, good practices and next steps (2014); Oliver Robertson and Rachel Brett Lightening the Load of the Parental Death Sentence on Children (2013); Helen F. Kearney Children of parents sentenced to death (2012) ] 

Resolution 22/11 of the Human Rights Council (adopted by consensus) states:
Deeply concerned at the negative impact of the imposition and carrying out of the death penalty on the human rights of children of parents sentenced to the death penalty or executed, 
1. Acknowledges the negative impact of a parent’s death sentence and his or her execution on his or her children, and urges States to provide those children with the protection and assistance they may require; 
2. Calls upon States to provide those children or, where appropriate, giving due consideration to the best interests of the child, another member of the family, with access to their parents and to all relevant information about the situation of their parents;[footnoteRef:5] [5:  Panel on the human rights of children of parents sentenced to the death penalty or executed, A/HRC/22/11 of 21 March 2013] 

The resolution further calls on States to Return the body to the family for burial or inform them where the body is located.[footnoteRef:6] [6:  Human Rights Council Resolution 19/37 on the Rights of the Child, A/HRC/RES/19/37 of 19 April 2012, para. 69(f).] 


The Committee has called on States to take the best interests of the child into account when sentencing parents,[footnoteRef:7] this duty is no different in capital cases. The Committee on the Rights of the Child has urged a State:  [7:  Human Rights Committee, Concluding observations on the third periodic report of the Plurinational State of Bolivia, CCPR/C/BOL/CO/3 of 6 December 2013, para. 20] 

to assess and fully take into account the best interests of the child in judicial proceedings where parents are involved and when sentencing parents to death.[footnoteRef:8] [8:  Committee on the Rights of the Child, Concluding observations: Kuwait, CRC/C/KWT/CO/2 of 29 October 2013, para. 32] 

Drawing further on the work of the Committee on the Rights of the Child it has recommended that States uphold the child’s right to information regarding the location and status of their parent[footnoteRef:9] and ensure all children whose mothers have been executed are released into a safe care environment. [footnoteRef:10]   [9:  Committee on the Rights of the Child, Report and Recommendations of the Day of General Discussion on “Children of Incarcerated Parents”, 30 September 2011, para. 44]  [10:  Committee on the Rights of the Child, Concluding observations: Sudan, CRC/C/SDN/CO/3-4 of 22 October 2010, para. 63(d)] 


Article 6(5)
Para. 13(a)(ii) Possible extension of protection to lactating mothers 
We would strongly encourage the extension of protection to mothers with babies (and indeed children beyond the neonatal phase).  The World Health Organisation recommends exclusive breastfeeding for the first 6 months and breastfeeding as part of a child’s nutrition for up to two years and beyond.[footnoteRef:11]  The specific provisions relating to breastfeeding women in the United Nations Rules for the Treatment of Women Prisoners and Non-custodial Measures for Women Offenders (the Bangkok Rules) recognise the specific needs of breastfeeding women but also the needs of babies and children.[footnoteRef:12]  In particular Rule 22 states:  [11:  See for example: World Health Organization Exclusive Breastfeeding http://www.who.int/nutrition/topics/exclusive_breastfeeding/en/ (Accessed 12 June 2015) and World Health Organization and UNICEF(2003) Global Strategy for Infant and Young Child Feeding; World Health Organization and
UNICEF, pp7-8]  [12:  United Nations Rules for the Treatment of Women Prisoners and Non-custodial Measures for Women Offenders (the Bangkok Rules) A/Res/65/229 of 21 December 2010.  See also the Commentary on the Bangkok Rules: UNODC United Nations Rules for the Treatment of Women Prisoners and Non-custodial Measures for Women Offenders with their Commentary (UNODC, 2011)] 

Punishment by close confinement or disciplinary segregation shall not be applied to pregnant women, women with infants and breastfeeding mothers in prison.[footnoteRef:13]      [13:  United Nations Rules for the Treatment of Women Prisoners and Non-custodial Measures for Women Offenders (the Bangkok Rules) A/Res/65/229 of 21 December 2010] 

Notably this provision also includes prohibition of this type of punishment for women with infants, not solely breastfeeding mothers.  If this extension is included we recommend that phraseology be chosen carefully so as not to exclude mothers who may not be able to breastfeed (often in part as a result of prison conditions including inadequate nutrition) but who are nonetheless providing essential primary care to their babies.  A submission to the Committee on the Rights of the Child day of general discussion on children of incarcerated parents stated that a child need
a minimum period of close interaction with its mother to preserve a secure attachment and to reap the benefits of breastfeeding. Both these factors are believed to have a significant impact on a child’s healthy development and future wellbeing.[footnoteRef:14] [14:  Submission from Action for Children and Youth Aotearoa, written submission, quoted in Oliver Roberston Collateral Convicts (Quaker United Nations Office, 2012), p. 28.  ] 

This notes that the close interaction is important as well as the breastfeeding.  In this regard it may be useful to draw on the wording used by the Committee on the Rights of the Child in a recent Concluding Observation, which called on the State to “not carry out death sentences on mothers who have a child they are caring for.”[footnoteRef:15]  [15:  Committee on the Rights of the Child, Concluding observations on the combined second to fourth periodic reports of Iraq, CRC/C/IRQ/CO/2-4 of 4 February 2015, para. 57(c)] 
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