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I. Background
1. Pursuant to Art. 40, para. 4, of the International Covenant on Civil and Political Rights (hereinafter, “the Covenant”), the Human Rights Committee (hereinafter, “the Committee”) decided to begin the process of drafting of a general comment on Art. 6 of the Covenant, revisiting and expanding its previous general comments No. 6 and 14.
2. The Committee’s rapporteurs appointed for the general comment circulated a draft that contemplates the questions arising under Art. 6 to be addressed. The Committee scheduled a half-day of general discussion on 14 July 2015 and invited organisations wishing to submit written contributions to do so. The present document aims at highlighting some principles that are considered to be of essence to ensure full compliance with the right to life. 
3. TRIAL decided to focus on some subjects considered of particular relevance under its mandate, on which it can formulate observations and considerations based on its expertise. The exclusion of other matters from this submission is without prejudice to the question of whether other issues should be included in the adopted text of the general comment. 
II. Contents of Legal Protection of the Right to Life

4. In its concluding observations on States parties’ reports, as well as on views on individual communications and previous general comments, the Committee has spelled out in detail the contents of legal protection of the right to life, in particular related to prevention, investigation, prosecution, and effective remedy. TRIAL is persuaded that general comment No. 36 offers a unique opportunity to systematise the criteria already set forth, drawing inspiration also from the jurisprudence of other international human rights bodies, and to provide authoritative guidance both to States parties and to other actors on the measures to be adopted.
II.a) The Obligation to Prevent
5. The States parties’ obligation to guarantee the right to life presupposes that States have a general duty to prevent the violation of such right. The obligation of prevention encompasses all measures of a legislative, political, administrative and cultural nature that promote the protection of human rights and ensure that any potential violation of these rights is effectively considered and treated as an unlawful act which, as such, may result in the punishment of the person who commits it, as well as the obligation to compensate and provide integral reparation to the victims for the harmful consequences.
 The obligation to prevent is one of means or conduct.
6. States’ parties must prevent their agents from violating the right to life and have also the obligation to prevent third parties from violating the right to life, within the private sphere.
 The State’s duty to adopt measures of prevention and protection for private individuals in their relationships with each other is conditioned by its knowledge of a situation of real and immediate danger to an individual or a specific group of individuals - or that it should have known of such a situation - and by the reasonable possibilities of preventing or avoiding that danger.
 

7. In relation to prevention, depending on the particular needs for protection of the person concerned, either owing to his or her personal situation or to the specific situation in which he or she finds himself, States will have further special obligations. States have the obligation to adopt all necessary and reasonable measures to guarantee the right to life of individuals who find themselves in situations of special vulnerability, particularly as a consequence of their work (e.g. journalists, human rights defenders, etc.), whenever they are aware of a situation of real and immediate danger, and have reasonable possibilities of preventing or avoiding that danger. Effective protection through judicial or other means shall be guaranteed to individuals who receive death threats from both State agents and private individuals.
8. When the right to life of persons pertaining to particularly vulnerable categories – e.g. street children, persons living in extreme poverty, indigenous people – is at stake, States parties must all the more ensure that these persons or groups of persons will not be prevented from having access to the conditions that guarantee a dignified existence. States have the obligation to guarantee the creation of the conditions, including socio-economic conditions, required in order that violations of this basic right do not occur.
 States have the obligation to ensure the protection of persons pertaining to vulnerable categories and this includes avoiding their social stigmatization.
 The obligation to protect the right to life is heightened when individuals enter the custody of the authorities. When analysing cases concerning the alleged violation of the right to life of minors the Committee shall read Art. 6 in conjunction with Art. 24, para. 1, of the Covenant. In the same vein, in cases concerning the violation of the right to life of individuals pertaining to particularly vulnerable categories or who, due to special circumstances, find themselves in a situation of vulnerability, Art. 6 may be read in conjunction with Arts. 2, para. 1, 3, and 26 of the Covenant. 
9. The obligation to prevent violations of the right to life is also strictly related to the adoption of an adequate legislation by States parties. In this sense, Art. 6 must be read in conjunction with Art. 2, para. 2, of the Covenant, which requires States parties to adopt such laws or other measures as may be necessary to give effect to the rights recognised in the Covenant. Accordingly, States must ensure that gross violations of the right to life, such as arbitrary executions and enforced disappearance,
 constitute offences under domestic criminal law and are sanctioned taking into account their extreme seriousness. 
10. States parties must ensure that their legislation explicitly recognises that persons who have or are alleged to have committed offences amounting to gross violations of the right to life, such as arbitrary executions and enforced disappearance, shall not benefit from any special amnesty law or similar measures that might have the effect of exempting them from any criminal proceedings or sanction. Domestic legislation must also ensure that these persons shall be tried by the competent ordinary courts, to the exclusion of military courts. States must also conduct vetting programmes to ensure that persons responsible for these crimes are prevented from holding public offices.
II.b) The Obligation to Investigate

11. It is a well-established principle under international law that when a violation or an attempt to violate the right to life takes place, States parties are under an obligation to conduct an investigation. This applies also when non-State actors may be the perpetrators of such violation.

12. Art. 6, read in conjunction with Art. 2, para. 3, of the Covenant, require that, to be considered effective under relevant international human rights law standards, an investigation concerning an alleged violation of the right to life must be prompt,
 thorough,
 independent
 and impartial.
 The investigation into an alleged violation of the right to life must be carried out ex officio, without the victims or their relatives having to launch a complaint.

13. The results of the investigation shall be publicly available, so that victims and their relatives, as well as society at large, fulfil their right to know the truth on the alleged violation of the right to life, the circumstances in which it took place, the identity of the perpetrators and the progresses of the investigation. In general, families of the deceased and their legal representatives shall be informed of, and have access to, all information relevant to the investigation, and shall be entitled to present evidence.
14. The procedural obligation to investigate an alleged violation of the right to life is not dependent on whether the State is ultimately found to be responsible for the death.
 When an intentional taking of life is alleged, the mere fact that the authorities are informed that a death had taken place gives rise ipso facto to an obligation to carry out an effective official investigation. This obligation binds the State throughout the period in which the authorities can reasonably be expected to take measures with an aim to elucidate the circumstances of the death and establish responsibility for it.
 Accordingly, the obligation to investigate alleged violations of the right to life is of an ongoing nature. 
15. When investigating violations of the right to life that allegedly took place several years before, States must adopt special measures, aimed at overcoming the exceptional obstacles deriving from the passing of time. In this context, the preservation of evidence and testimonies is of the utmost importance, as well as the preservation and access to archives that may contain relevant information on the violations concerned. 
16. When gross violations of the right to life are alleged, State authorities cannot hide behind mechanisms such as official secrets or confidentiality of the information or behind reasons of public interest or national security, to justify not providing the information required by the judicial or administrative authorities in charge of the investigation or pending proceedings.

17. When investigating alleged gross violations of the right to life, States parties must take into account the 1989 Principles on the Effective Prevention and Investigation of Extra-Legal, Arbitrary and Summary Executions as well as the United Nations Manual on the Effective Prevention and Investigation of Extralegal, Arbitrary and Summary Executions.
18. Finally, when gross violations of human rights such as arbitrary executions or massacres take place, the exhumation and identification of the deceased victims forms part of the State's obligation to investigate and it must be fulfilled ex officio.
 In these cases, exhumations must be carried out in compliance with international standards on the subject, and States have the obligation to identify the victims, including through DNA testing and matching, respect their remains and return them to their families.
II.c) The Obligation to Prosecute

19. States parties must ensure that victims of violations of the right to life or their relatives have equal and effective access to justice, irrespective of who may ultimately be the bearer of responsibility for the violation.

20. The prosecution must encompass those who commit, order, solicit or induce the commission of, attempt to commit, are accomplices to or participate in, a violation of the right to life. When gross violations of the right to life are involved, amnesty provisions, rules on immunity, as well as provisions on prescription and the establishment of measures designed to eliminate responsibility are inadmissible.

21. In order to better interpret the obligation to prosecute those allegedly responsible for gross violations of the right to life, States parties shall take as a reference and duly implement, among others, the Updated Set of Principles for the Protection and Promotion of Human Rights through Action to Combat Impunity, recommended by the United Nations Commission on Human Rights resolution 81/2005 of 21 April 2005.
II.d) The Obligation to Provide an Effective Remedy

22. When a violation of the right to life takes place, States parties must ensure that victims and their relatives have access to effective remedies, including reparation. In this regard, Art. 6 must be read and interpreted in conjunction with Art. 2, para. 3, of the Covenant. In particular, when gross violations of the right to life are at stake, States parties must implement the Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violations of International Humanitarian Law, adopted by General Assembly resolution 60/147 of 16 December 2005.
23. States parties must ensure that victims of violations of the right to life and their relatives receive prompt, fair and adequate compensation for the harm suffered, as well as measures aiming at granting restitution, rehabilitation, satisfaction, and guarantees of non-repetition. States parties should establish national programmes for reparation to make sure to encompass also cases where the liable party is unable or unwilling to meet its obligation.
24. In its jurisprudence on individual communications concerning violations of the right to life, the Committee shall determine a comprehensive set of measures to be undertaken by the respondent State, including compensation, restitution, satisfaction, and guarantees of non-repetition. It is important that the Committee harmonises its case law on this subject and coherently interprets the notion of measures of reparation in the manner that is most conducive to the best protection of human rights, taking into account the particular needs of each author. In particular, when recommending the adoption of measures aiming at avoiding the repetition of other similar violations in the future, the Committee shall provide a detailed indication of which measures it deems appropriate to ensure non-repetition. In this domain, the provision on a continued basis of human rights and international humanitarian law trainings for law enforcement personnel, security forces, military and judiciary, is of the utmost importance; as well as the amendment of pertinent domestic legislation to bring it into accordance with international law. The Committee must allow authors of communications to formally express their needs and their requests with regard to measures of reparation and to substantiate their arguments. Full participation of the authors shall be guaranteed both in the design of the measures of reparation as well as in the subsequent evaluation of their implementation.
III. The Relevance of International Humanitarian Law and International Criminal Law in Cases concerning the Right to Life

25. In cases of violations of the right to life committed in the context of armed conflicts, international humanitarian law should be used by the Committee as a supplementary means to better interpret the obligations of States parties set forth under the Covenant. In particular, the principles of distinction between civilians and combatants, proportionality, and of precaution in attack must be duly taken into account when assessing the subsistence of a violation of the right to life in times of war.
 In any case, international human rights law and international humanitarian law shall be applied and interpreted in a complementary manner in order to offer the highest standard of protection of the right to life.
26. 
Certain violations of the right to life amount to crimes under international law, i.e. genocide, crimes against humanity or war crimes. In these cases, it is essential that principles of international criminal law are duly applied. In particular, besides the general obligations already spelled out above,
 States parties must recognise the imprescriptibility of such crimes and the irrelevance of the official capacity of the alleged perpetrator, and they must apply specific criteria to assess the responsibility of commanders and other superiors. Moreover, States must take all measures to establish their competence to exercise jurisdiction over these crimes when the alleged perpetrator is present in any territory under their jurisdiction, unless they extradite or surrender him or her to another State or to an international criminal tribunal. 
27. In order to strengthen the domestic legal framework and ensure its effectiveness vis-à-vis gross violations of the right to life that amount to crimes under international law, it is essential that States parties to the Covenant accede to or ratify the Rome Statute on the establishment of the International Criminal Court, the Agreement on Privileges and Immunities of the Court, as well as the Kampala Amendments to the Rome Statute. Moreover, States parties must fully align their national legislation with all obligations under the Rome Statute, including providing for effective cooperation with the International Criminal Court as set out in the Rome Statute, providing for the criminalisation of all crimes under Art. 6, 7 and 8 of the Statute and defining genocide, crimes against humanity and war crimes in accordance with the Rome Statute and the Elements of the Crimes. To ensure the protection of the right to life in these circumstances and ensure the accountability of those responsible for its violation, States parties must also fully cooperate with the International Criminal Court by executing pending arrest warrants against suspects present in their territory, and conclude specialised agreements with the International Criminal Court on the enforcement of sentences, and witnesses protection and relocation. 
28. In the event the Committee receives claims on violations of the right to life that amount to crimes under international law, it must evaluate these claims and, if appropriate, refer them to the competent authorities, be they international, regional, sub-regional, or domestic. In particular, if it receives information which appears to it to contain well-founded indications that the right to life is being violated on a widespread or systematic basis in the territory under the jurisdiction of a State party, it should urgently bring the matter to the attention of the competent mechanisms, including the Security Council of the United Nations. 
IV. The Right to Life in Cases of Enforced Disappearance

29. Enforced disappearance is a crime under international law and a violation of multiple human rights. Its prohibition, as well as the corresponding States’ obligation to investigate and punish those responsible, have attained the status of jus cogens.
 
30. While reiterating that enforced disappearance must be understood and confronted in an integral fashion, taking into account its complexity and ongoing nature, in the following paragraphs the analysis will focus on the violation of the right to life in cases of enforced disappearance.
31. 
Pursuant to Art. 1, para. 2, of the 1992 Declaration on the Protection of All Persons from Enforced Disappearance, this crime “also violates or constitutes a grave threat to the right to life”. In its jurisprudence on enforced disappearance, the Committee has declared the violation of Art. 6 of the Covenant in a number of cases, although controversies seem to remain with regard to the extent and implications of such violation.
32. In some cases the Committee did not recognise a violation of the right to life of the disappeared person because the fate and whereabouts of the latter remained unknown and it considered that, in such circumstances, “it is not for it to appear to presume the death”
 of the victim. However, in more recent views the Committee found a violation of Art. 6, para. 1, of the Covenant.

33. Since 1988 the Inter-American Court of Human Rights held that “the practice of disappearances often involves secret execution without trial, followed by concealment of the body to eliminate any material evidence of the crime and to ensure the impunity of those responsible. This is a flagrant violation of the right to life […] The context in which the disappearance of Manfredo Velásquez occurred and the lack of knowledge seven years later about his fate create a reasonable presumption that he was killed. Even if there is a minimal margin of doubt in this respect, it must be presumed that his fate was decided by authorities who systematically executed detainees without trial and concealed their bodies in order to avoid punishment. This, together with the failure to investigate, is a violation by Honduras of a legal duty under Article 1 (1) of the Convention to ensure the rights recognized by Article 4 (1). That duty is to ensure every person subject to its jurisdiction the inviolability of the right to life and the right not to have one's life taken arbitrarily. These rights imply an obligation on the part of States Parties to take reasonable steps to prevent situations that could result in the violation of that right”.
 
34. In any event, the presumption of death in cases of enforced disappearance has a juris tantum character and, as such, admits evidence to the contrary. When this presumption is applied, the burden of proof falls upon the State, i.e. the party that had the alleged control of the victim and his or her fate. It is for the State to prove the fact contrary to what is concluded from the mentioned presumption, that is, that the person has not died.
 At the domestic level, States parties shall refrain from declaring dead disappeared persons until their fate and whereabouts are established with certainty. Instead, States must issue certificates of absence due to enforced disappearance.
 Obliging relatives of disappeared persons to have their loved ones declared dead in order to be eligible for compensation while the investigation is ongoing constitutes inhumane and degrading treatment in violation of Art. 7, alone and in conjunction with Art. 2, para. 3, of the Covenant.

35. It has further been pointed out that “[…] owing to the nature of forced disappearance, the victim is in an aggravated situation of vulnerability, which gives rise to the risk that several rights may be violated, including the right to life. This situation is accentuated in the presence of a systematic pattern of human rights violations and when children are involved, as in this case, given that the illegal removal of their biological parents also jeopardizes the life, survival and development of the children, the latter understood in its broadest sense to include its physical, mental, spiritual, moral, psychological, and social aspects. In the same way, […] the lack of an investigation into what happened represents a breach of the State’s obligation to guarantee to all persons subject to its jurisdiction the inviolability of life and the right not to be deprived of life arbitrarily, which includes the reasonable prevention of situations that could result in the suppression of that right”.

36. In cases of enforced disappearance, Art. 6, para. 1, of the Covenant is violated mainly because the States parties fail to take specific and effective measures to prevent the disappearance of individuals and do not take effective facilities and procedures to investigate thoroughly cases of disappeared persons in circumstances which may involve a violation of the right to life.
 In other words, States parties fail to fulfil their obligation to guarantee the right to life enshrined under Art. 6, para. 1, of the Covenant.
 The declaration of a violation of this provision under this angle does not necessarily imply that the victim has died, but refers to the fact that the State did not guarantee the right to life of the person concerned and therefore must adopt adequate measures to restore such right. 
37. With regard to the obligation to investigate,
 in cases of disappearances in life-threatening circumstances, such obligation does not come to an end on discovery of the body or the presumption of death of the victim, as this merely casts light on one aspect of the fate of the disappeared person. The obligation to account for the enforced disappearance and death, and to identify and prosecute any perpetrator of unlawful acts in that connection remains.
 
38. Finally, “[…] while the duty to investigate human rights violations and to bring their perpetrators to justice is an obligation of means, in the case of enforced disappearance the State has a duty towards the victim’s family members to fully establish his or her whereabouts (or those of his or her mortal remains if the person has died); to put it more plainly, there is an obligation of result in such cases […]”.
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