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Drafted by Andreea Popescu, former lawyer at the ECHR
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           The Association of the Catholic Doctors of Bucharest (AMCB) is a Romanian NGO, fouded in 2014. It is dedicated to the protection and defense of the human life from conception to natural death, of the dignity of the person and of the family.
The association works in the medical, legal, social and educational field. Acredited to the Romanian Parliament, the ACMB participates actively in the decision making process of laws on bioethcs, family and dignity of the medical profesion. It intervenes on the same issues at the European Court of Human Rights. In the medical and social field, it offers information and training services to medical doctors and counsels families and any interested person. The organisation also engages in awareness-raising initiatives on topics related to its activities.
The Association of the Catholic Doctors of Bucharest (AMCB)
19, General Berthelot Street, sector 1, Bucharest, Romania
Telephone: +40 (0)212015480; Fax: +40 (0)21312107

The Association of the Catholic Doctors of Bucharest (AMCB), recalling its previous Memoranda submitted on the 12nd of June and 29th of October 2015,  would like to draw the attention to the Human Rights Committee on some inconsistencies and contradictions of the Draft General Comment no. 36  with other treaties and agreements undertaken by the Member States. Our organization considers that keeping those inconsistencies and contradictions in the final text of the General Comment represents an extra legem and ultra vires revolutionary act. Therefore, we kindly request the Rapporteurs the redrafting of the respective paragraphs so that the interpretation of the right to life be in accordance with the ICCPR itself and other treaties and agreements to which Member States engaged.
The AMCB indicates the following inconsistencies and contradictions of the Draft General Comment no. 36 with other treaties and agreements undertaken by the Member States:
1. In paragraph 2, while the content of the right to life cannot imply to secure an opposing right (e.g. right to abortion, right to die, right to assisted suicide, etc), the Rapporteurs affirm that “the content [of the right to life] can be informed and infused by other human rights”. 

Thus, it is recommended to add at the end of this phrase the following: “if it is not contrary to the letter and the spirit of the inherent right to life of every human being”.

2. In paragraph 3, while “to enjoy a life with dignity” does not concern the protection of human life, but a quality of life or a life style that conflicts with the right to life, the Rapporteurs consider this as a right derived from the right to life.

Therefore, it is recommended the deletion of his phrase from the text.
3. In paragraph 9, while there is a right to life of both the pregnant woman and of her unborn child and no right to abortion under the international and European human rights treaties, the Rapporteurs are not mentioning the right to life of the unborn child and the States’ obligation to protect both of them. They establish new obligations for all the Member States regarding abortion and contraception. Moreover, they cite, as the source of those new obligations of the States, the “Concluding Observations” regarding single States.
First, paragraph 9 does not affirm both the right to life of the pregnant woman and of her unborn child and the subsequent obligation of the States to protect both of them. This equates to the exclusion of the unborn child from the protection of the right to life.
Second, although it is health care and not abortion that saves women’s lives and health, paragraph 9 considers abortion the only way to secure the right to life and to physical and psychological integrity of the pregnant woman, as well as other rights under the Covenant. Thus, the Rapporteurs create a right to abortion, a right to contraception and a right to adequate prenatal health care (meaning abortion and contraception) and impose new obligations to the Member States that were never agreed: to ensure “the ability of women to seek abortion”, “to provide safe access to abortion”, “to ensure that women do not have to undertake unsafe abortions”, “to ensure access for women and men, and, in particular, adolescents, to information and education about reproductive options and to a wide range of contraceptive methods”, “ to ensure the availability to adequate prenatal (...) health care for pregnant women”. This limits to zero the States’ democratic legislative prerogative and duty to regulate to protect both the pregnant woman and her unborn child. 
Or, Article 6 of the ICCPR, as well as other international and European norms, imposes on States an obligation to recognize and protect the right to life of the unborn child (a)). As to abortion, there is no recognition of such a right (b)) and its practice does not save women’s lives and health. It exposes women to health problems and even death (c)).
a) The right to life of the unborn is guaranteed by the following human right provisions:

Article 6 § 1 of the ICCPR guarantees the right to life to every human being: “Every human being has the inherent right to life”.
Article 6 § 5 of the ICCPR prohibits death penalty for pregnant women recognizing the right to life of the unborn: “Sentence of death shall not be imposed for crimes committed by persons below eighteen years of age and shall not be carried out on pregnant women.” This is supported by the travaux préparatoires of the ICCPR which states that: “The principal reason for providing in paragraph of the original text that the death sentence should not be carried out on pregnant women was to save the life of an innocent unborn child”
. Also, the Secretary General report of 1955 notes that the intention of the paragraph “was inspired by humanitarian considerations and by consideration for the interests of the unborn child”
. 
Geneva Convention relative to the Protection of Civilian Persons in Time of War states that “the wounded and sick, as well as the infirm, and expectant mothers, shall be the object of particular protection and respect”.  
The Convention on the Prevention and Punishment of the Crime of Genocide defines genocide to include “imposing measures intended to prevent births within the group”.
The Preamble of the Convention on the Rights of the Child (CRC): “the child, by reason of his physical and mental immaturity, needs special safeguards and care, including appropriate legal protection, before as well as after birth”. This clear reference to the unborn child was included directly from the Declaration of the Rights of the Child. The Declaration was adopted unanimously by the then-78 Member States of the UN General Assembly in Resolution 1386 (XIV), 20 November 1959.
Article 1 of the CRC defines a child as “every human being below the age of eighteen years” and does not exclude the unborn child from it.

Article 6 of the CRC also affirms the protection of the right to life of the unborn child, as this Convention does not exclude the unborn from its application: “States Parties recognize that every child has the inherent right to life. States Parties shall ensure to the maximum extent possible the survival and development of the child”. 

Article 2 § 1 of the European Convention on Human Rights states that: “Everyone’s right to life shall be protected by law”. Interpreting the Convention, the European Court of Human Rights never excluded the unborn child from the protection of the Convention. In Vo v. France case, the Court acknowledged that the unborn child is part of the human race and is worthy of some level of protection.

Article 17 § 6 a) of the Recommendation 874 (1979) on European Charter on the Rights of the Child states that : “The rights of every child to life from the moment of conception, to shelter, adequate food and congenial environment should be recognised, and national governments should accept as an obligation the task of providing for full realisation of such rights”.

Recommendation 1046 (1986) on use of human embryos and foetuses for diagnostic, therapeutic, scientific, industrial and commercial purposes holds that “from the moment of fertilisation of the ovule, human life develops in a continuous pattern, and that it is not possible to make a clear-cut distinction during the first phases (embryonic) of its development, and that a definition of the biological status of an embryo is therefore necessary” (§ 5) and that “human embryos and foetuses must be treated in all circumstances with the respect due to human dignity”(§ 10).

b) There is no right to abortion under international or European law 
Like all the legal international norms, Article 8 of the European Convention of Human Rights, which guarantees the right to respect to private and family life, does not mention a right to abortion. The European Court of Human rights explicitly affirmed that “article 8 cannot, accordingly, be interpreted as conferring a right to abortion”.
 As it is not a right guaranteed by the Convention, states cannot be obliged to allow abortion. They are free in this respect.
Moreover, holding that states can adopt measures to protect the unborn child only if they are not in violation of the right to life of the pregnant woman and of her right not to be exposed to cruel, inhuman and degrading treatment is not only discriminatory for the unborn child, but it states that some human beings are more worthy than others to live and have their life protected by the state. History showed us in Europe that such ideas lead to the extermination of certain human beings, such as Jews, Gypsies, disabled, bourgeois, believers, etc. 

c) The practice of abortion does not save women’s lives and health. It kills innocent human beings and exposes women to health problems and even death
Health care and not abortion saves women’s lives and health
If the pregnant woman’s life or health is in danger, the duty of any doctor is to treat her and to do everything he cans to save her life and the life of the child that she is carrying, as the duty of any doctor is to preserve the two human lives. The doctor does not have an absolute obligation to save the pregnant woman’s life by kill the innocent human life of her unborn child. If during the process of saving the life of the pregnant woman her child dies, but this was not the intention or the purpose of the doctor, this is not an abortion. 
Abortion is killing of an unborn child in the womb of his mother. It is the murder of an innocent and of the most vulnerable of the human beings. The right to kill a human being is permitted only in the case of legitimate defense against an aggressor.

Moreover, it is inaccurate to say that if one has to choose between the life of the pregnant woman and the one of her unborn child, the life of the woman is the most precious. This is so because no one would kill the pregnant woman to save her unborn child. But fact is that there is no right to kill an unborn child, an innocent without defense, under the pretext of saving the pregnant woman who is threatened to die as a result of a natural process that cannot be cured. No one would say that a doctor who could not cure his patient killed the patient. No one has the right to kill an innocent, even for saving the life of another. And again, treating the pregnant woman with the risk of death for her child is different than abortion which is intentionally killing her unborn child in her womb.
Therefore, it is a huge error and confusion to request legalization and access to abortion when there is no need of such practice to preserve the health and life of the pregnant women. The life and health of the women can be saved by health care, not abortion. There are extremely rare cases- if they even exist, given the advance of the medical technologies nowadays- in which the pregnancy would put in danger the life and the health of the women and which would require abortion. This very rare situation cannot be globally generalized, as imposing abortion and contraception would expose women to health problems and even death.

Abortion exposes women to health problems and even death
Abortion raises a major public health problem
 given the high ratio of women that resort to abortion at least once in their lives (40% in France)
, the testimonies of women evoking psychological suffering after an abortion and scientific studies proven the real and objective existence of the post abortion trauma
 and disorder in children and entourage of the women
. Abortion exposes women to health problems (e.g. infections, sepsis, hemorrhage, intrauterine perforations
; post-abortion psychological symptoms, depression
, etc) and even death. 
It impresses the number of testimonies of women, especially of young ones, on their lived experience of abortion and on the reality of what the women lived when they aborted. The huge majority deplore that they were pushed to abort by their family
. 

We can ask ourselves on the relevance and currentness to impose an obligation on states to allow access to abortion and contraception, as they proved damaging for the life and health. Reality shows us today that countries that allowed those practices for a long time are now confronted with the damages of those practices, are worried about this public health problem that abortion and contraception raise and are starting to put in place other alternative measures which are respectful of the health and life of the women and young women.
Moreover, at the European level, the Resolution 1829 (2011) and the Recommendation 1979 (2011) on sex-selective abortion admit the negative repercussions of abortion on society. In the European Union, abortion is considered the main cause of mortality in Europe
.
Limitation and not legalization of abortion saves women’s health and life

Studies and statistics show that there is no need to legalize abortion to protect women’s lives or health, as legislation has no impact on maternal mortality or health. Guttmacher Institute states clearly in a report that “Changing the law (…)] is no guarantee that unsafe abortion will cease to exist”
. 
A study published in 2015 in the British Medical Journal concludes that States with “less permissive” abortion laws “exhibited consistently lower maternal mortality rates”
. It also concludes that “No statistically independent effect was observed for abortion legislation, constitutional amendment or other covariates”
. 
On the contrary, limiting and prohibiting abortion improved maternal health, resources being allocated to care for mothers and their children than to abortion. This is confirmed by the reality in Ireland, Malta and Chili, for example. Ireland, although banned almost all abortions in 1983 and invested in providing high-quality prenatal care, become an international model in women’s health. UNICEF ranked the country number 1 in 2005 and number 3 in 2008 for the lowest global maternal mortality rate. As the rights to life of the mother and of her unborn child are equally protected by the Irish Constitution, Irish doctors have to save both lives and until now they succeeded in doing so. Malta, although prohibits abortion, has one of the lowest maternal mortality rates in the world. Chile, although prohibited totally abortion in 1989, the maternal mortality declined with 69, 2%
, having the second-lowest maternal mortality ratio in the Western Hemisphere after Canada.
4. While the right to life applies to every human being, be it in vivo or in vitro, the Rapporteurs do not mention that the Covenant covers the protection of human frozen embryos or of human eggs or sperms, stem cells or human clones. Thus, they require States to protect them while respecting other obligations under the Covenant.
Or, Article 6 of the ICCPR does not exclude in vitro human embryos from its protection. Moreover the European norms protect him. 
Article 18 of Oviedo Convention provides in that “[w]here the law allows research on embryos in vitro, it shall ensure adequate protection of the embryo. The creation of human embryos for research purposes is prohibited.”
The Explanatory Report of the Oviedo Convention states that “[t]he Convention also uses the expression “human being” to state the necessity to protect the dignity and identity of all human beings. It was acknowledged that it was a generally accepted principle that human dignity and the identity of the human being had to be respected as soon as life began” (§ 19).
The Explanatory Report of the Additional Protocol to the Oviedo Convention establishes that “research on embryos in vitro is excluded [from the scope of application], this type of research being covered by Article 18 of the Convention” (§ 19).  
The Parliamentary Assembly of the Council of Europe (PACE) has adopted a number of Resolutions and Recommendations granting genuine protection to the embryo.  Here are the most relevant extracts:

- In Recommendation 874 (1979) relating to a European Charter on the Rights of the Child, PACE notes that “[c]hildren must no longer be considered as parents’ property, but must be recognised as individuals with their own rights and needs;” and recognises “[t]he rights of every child to life from the moment of conception (…) and national governments should accept as an obligation the task of providing for full realisation of such rights.”

- In Recommendation 1046 (1986) on the use of human embryos and foetuses for diagnostic, therapeutic, scientific, industrial and commercial purposes, PACE stated that “human embryos and foetuses must be treated in all circumstances with the respect due to human dignity, and that use of materials and tissues therefrom must be strictly limited and regulated (see appendix) to purposes which are clearly therapeutic and for which no other means exist;” (§10) and therefore recommends that the Committee of Ministers “forbid anything that could be considered as undesirable use or deviations of these techniques, including … research on viable human embryos [and] experimentation on living human embryos, whether viable or not” (§14).

- In Recommendation 1100 (1989) on the use of human embryos and foetuses in scientific research, PACE recommended that the Committee of Ministers define a framework of principles within which: “4. In accordance with Recommendations 934 (1982) and 1046 (1986), investigations of viable embryos in vitro shall only be permitted: for applied purposes of a diagnostic nature or for preventative or therapeutic purposes; 
21. The intentional creation and/or keeping alive of embryos or foetuses whether in vitro or in utero for any scientific research purpose, for instance to obtain genetic material, cells, tissues or organs therefrom, shall be prohibited”.
- In Resolution 1352 (2003) on human stem cell research, PACE affirms that “The destruction of human beings for research purposes is against the right to life of all humans and against the moral ban on any instrumentalisation of humans” (§10) and consequently calls on member States: “to promote stem cell research as long as it respects the life of human beings in all states of their development … to respect the decision of countries not to take part in international research programmes which are against ethical values enshrined in national legislation and not to expect such countries to contribute either directly or indirectly to such research; [and] to give priority to the ethical aspects of research over those of a purely utilitarian and financial nature”.

The Principle 17 § 1 of the report of the Ad Hoc Committee of Experts on Progress in the Biomedical Sciences (CAHBI), published in 1989 states: “[n]o act or procedure shall be permitted on any embryo in vitro other than those intended for the benefit of the embryo and for observational studies which do no harm to the embryo”.

The report of the Steering Committee on Bioethics (CDBI) on the Protection of the Human Embryo in vitro (CDBI-CO-GT3 (2003) 13) affirms that “even if positions differ on the status of the embryo and the creation of embryos in vitro, there is general agreement on the need for protection… [the] measures provided usually offer protection of the embryo in vitro from the fertilisation stage onwards. … One of the aims of protection is to ensure that the embryo is not subjected to experimental procedures that could damage it or put at risk its developmental potential.”
The Recommendation R (90) 3 of the Committee of Ministers (CM) concerning medical research on human beings said that it is “convinced that medical research should never be carried out contrary to human dignity”.

In Oliver Brüstle v. Greenpeace e.V judgment of 18 October 2011,
 the Grand Chamber Court of Justice of the European Union, interpreting EU Directive 98/44/EC on the legal protection of biotechnological inventions, ruled that the embryo enjoys protection from the stage of fertilisation against patenting, when the patent application requires the prior destruction of human embryos. The principle of dignity and integrity of the person
 protects the human embryo and the cells derived from it at any stage of its formation or development. The CJEU has defined the “human embryo” as “any human ovum after fertilisation, any non-fertilised human ovum into which the cell nucleus from a mature human cell has been transplanted, and any non-fertilised human ovum whose division and further development have been stimulated by parthenogenesis”. 
5. In paragraph 10, while there is no right to euthanasia or to assisted suicide under any human rights treaty, the Rapporteurs create one from the right to life 
Euthanasia and assisted suicide cannot derive from the right to life, they are violations of this right. Parliamentary Assembly of the Council of Europe regularly recalled their prohibition:

· The Recommendation 779 (1976) reads that “the doctor must take every effort to alleviate suffering, and that he has no right, even in cases which appear to him to be desperate, intentionally to hasten the natural course of death” (§ 7).
· The Recommendation 1418 (1999) affirms that the right to life of the sick and dying must be guaranteed even when express the desire to die.

· The Resolution 1859 (2012)  recalled that “euthanasia, in the sense of intentional killing by act or omission of a dependent human being for his or her alleged benefit, must always be prohibited”.

The ECHR held in Pretty v. United Kingdom
 that “Article 2 cannot, without a distortion of language, be interpreted as conferring the diametrically opposite right, namely a right to die; nor can it create a right to self-determination”
. Similarly, in Haas v. Switzerland
, concerning assisted suicide (which is legal under certain circumstances in this country), the Court acknowledged that respect for the right to life compels the national authorities to take positive measures to protect individuals from making a hasty decision and to prevent abuse of the system. The ECHR underlined in particular that the risk of abuse inherent in a system which facilitates assisted suicide cannot be underestimated, and concluded that the restriction on access to assisted suicide was intended to protect health and public safety and to prevent crime
.    
6. In paragraph 52, while the prohibition of the application of the death penalty to pregnant women is motivated by the fact that she carries another human being that is protected under the Covenant, the Rapporteurs do not mention this aspect in their draft, once again removing abusively the protection of the unborn child from Article 6 of the ICCPR

As already mentioned, Article 6 § 5 of the ICCPR prohibits death penalty for pregnant women recognizing the right to life of the unborn: “Sentence of death shall not be imposed for crimes committed by persons below eighteen years of age and shall not be carried out on pregnant women.” This is supported by the travaux préparatoires of the ICCPR which states that: “The principal reason for providing in paragraph of the original text that the death sentence should not be carried out on pregnant women was to save the life of an innocent unborn child”
. Also, the Secretary General report of 1955 notes that the intention of the paragraph “was inspired by humanitarian considerations and by consideration for the interests of the unborn child”
. 
Conclusion

The AMCB invites the Human Rights Committee to include in the General Comment  no. 36 on the interpretation of the Article 6 of the ICCPR the especially the following principles:
1. The right to life is an inherent right and an inalienable attribute of the human beings and forms the supreme value in the hierarchy of human rights. Thus, according to the principle of sanctity of human life, everyone’s right to life shall be protected by law.

2. Vulnerable human beings should enjoy an enhanced protection under Article 6 of the ICCPR. Member States are invited to adopt measures to ensure that human beings with disabilities or caring a disease enjoy effective protection of their right to life. In this respect, eugenic procedure of prenatal “screening-elimination” of children with Trisomy 21, for example, should be abolished. 
Member States are encouraged to take concrete measures to secure that children born alive (viable or non-viable), irrespective of the circumstances of their birth and of their parents’ desire, enjoy the right to life and receive medical care and treatment that they are entitled to as a human being alive. 

3. As pregnancy cannot be said to pertain uniquely to the sphere of private life of the mother and the conceived child enjoys the right to life, there is no right to abortion. 
4. Because human embryo belongs to the human race, he enjoys protection by law from the stage of fertilisation against any violation of his dignity, integrity and life, and especially against patenting. Any scientific research which does not benefit to the human embryo himself and which destroys him should be prohibited, as it does not assures his adequate protection.
5.  Euthanasia, in the sense of intentional killing by act or omission of a human being for his or her alleged benefit, as well as assisted suicide must always be prohibited.
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