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Comments to draft General Comment on Article 6 of the ICCPR


Rule of Law, Equality and Non-Discrimination Branch, OHCHR
1. The Rule of Law, Equality and Non-Discrimination Branch of the Office of the United Nations High Commissioner for Human Rights (OHCHR) welcomes the opportunity to provide comments on the draft General Comment No. 36 on Article 6 of the International Covenant on Civil and Political Rights, on the right to life, for which we commend the Human Rights Committee. The Branch is engaged, inter alia, in the provision of expert and legal advice and the preparation of policy-oriented research and analysis, and tools and guidance, across four primary areas, namely rule of law and democracy, women’s rights and gender, indigenous peoples and minorities, and anti-racial discrimination. The draft General Comment comprehensively brings together numerous aspects of the right to life, many of which have direct relevance and significance to the work of the Branch. 
2. It should be stated at the outset that the comprehensive and detailed approach adopted by the draft General Comment with regard to Article 6 of the Covenant is helpful in advancing the understanding of the core human right to life. The comments provided below are derived from the Branch’s experience, in particular providing legal advice to colleagues in the field where the Covenant is applicable. They build on the Human Rights Committee’s own views in four main areas where there are direct practical implications of the draft Comment on the Branch’s work, namely: (i) the use of force; (ii) the duty to investigate; (iii) abortion; and (iv) death penalty. 
(i) The Use of Force 
3. The reaffirmation in the draft General Comment that Article 6 recognises and protects the right to life of all human beings at all times, including in situations of armed conflict, as the supreme right from which no derogation is permitted, is welcome. The Branch also commends the Committee’s explicit reference to the importance of compliance in law enforcement operations with the Basic Principles on the Use of Force and Firearms by Law Enforcement Officials (1990) and the Code of Conduct for Law Enforcement Officials (General Assembly resolution 34/169). In this regard, the draft Comment could be strengthened through further alignment with these principles and standards. For example, it could be clarified that intentional lethal use of firearms by law enforcement officials may only be made when strictly unavoidable in order to protect life. It would also be helpful to reiterate the prohibition of the use of firearms by law enforcement officials against persons in self-defence, or in defence of others, against the imminent threat of death or serious injury, to prevent the perpetration of a particularly serious crime involving grave threat to life, or to arrest a person presenting such a danger or prevent his or her escape, and only when less extreme means are insufficient to achieve these objectives.

4. The draft General Comment refers importantly to the application of the right to life on the use of existing weapons, and the study, development, acquisition or adoption of new weapons, and means or methods of warfare, including lethal autonomous robots. In this respect, it would be important to clarify that there is an existing legal framework applicable to lethal autonomous robots, which consists of rules of international human rights law, international humanitarian law and international criminal law. Furthermore, Article 36 of Additional Protocol I to the Geneva Conventions 1949 provides that States have a positive obligation to determine, during the study, development, acquisition or adoption of any autonomous lethal armaments system, whether its employment would violate, in some or all circumstances, international law, including international human rights law.
5. The Committee’s statement on existing and new weapons could be further supported through reference to other international normative developments in the area of arms transfers and, specifically, the obligation on States to carry out a human rights risk assessment before authorising arms transfers.
 More generally, references to less-lethal weapons also could be aligned more closely with the Basic Principles on the Use of Force and Firearms by Law Enforcement Officials to refer, for example, to the need for States to carefully evaluate the development and deployment of less-lethal weapons. It should be noted that these weapons can be lethal or cause serious injury depending on the type of instrument, the context in which it is used, as well as the characteristics and health condition of the victim.

(ii) The Duty to Investigate
6. The draft General Comment makes important references to the duty of States to investigate alleged violations of Article 6. This duty, which applies in both armed conflict and non-conflict situations, derives from the general legal obligation imposed on States Parties to the Covenant, and is reflected in the Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violations of International Humanitarian Law. These Principles and Guidelines, adopted by the General Assembly without a vote, specify the “obligation to respect, ensure respect for and implement international human rights law and international humanitarian law as provided for under the respective bodies of law, includes, inter alia, the duty to: [...] (b) Investigate violations effectively, promptly, thoroughly and impartially and, where appropriate, take action against those allegedly responsible in accordance with domestic and international law”.

(iii) Abortion

7. The Committee’s recognition of the link between unsafe abortion and women’s right to life in paragraph 9 of the draft General Comment is welcome. The World Health Organization (WHO) estimates that 25 million unsafe abortions take place annually,
 presenting serious risks to women’s lives and health. The WHO has also explained that, when undertaken in accordance with its guidelines, abortion is a safe procedure.
 Human rights mechanisms, including this Committee, have consistently raised concerns about the impact of restrictive abortion laws, including criminal laws, on women’s enjoyment of their human rights, including their rights to life,
 health,
 freedom from gender-based violence,
 freedom from torture and other forms of cruel, inhuman and degrading treatment,
 and freedom from discrimination based on sex.
 They have regularly called on States to amend restrictive laws,
 and urged States to remove barriers to accessing safe abortion services.
 They have also insisted that post-abortion care should always be available, regardless of whether abortion is legal or not.

(iv) Death Penalty 
8. Since the previous General Comment was finalised, the jurisprudence on the death penalty has evolved extensively due to the work of the Human Rights Committee and other entities. This draft General Comment usefully captures these recent developments. 
9. In support of the Committee’s statement regarding the lack of provision in the Second Optional Protocol for termination and denunciation, Article 56 of the Vienna Convention on the Law of Treaties 1969 expounds the general rule that a treaty which contains no provision regarding its termination and does not provide for denunciation or withdrawal is not subject to denunciation or withdrawal except under certain strict circumstances which do not appear to apply in this case.
 
10. In addition, the current draft text pertaining to mandatory death penalty could be further strengthened, in accordance with existing Human Rights Committee jurisprudence. The requirements on States that still have the mandatory death sentence could be explicitly included, namely to adjust their legislation to the provisions of the Covenant,
 abolish mandatory death sentences,
 and initiate a prompt process for resentencing prisoners who have received a mandatory death penalty
 or commute such sentences.
 
11. The Rule of Law, Equality and Non-Discrimination Branch of OHCHR congratulates the Human Rights Committee on the important work that it has carried out and the enormously significant General Comment on Article 6 that will result. The Branch extends its thanks to the Committee once again for this opportunity to comment on the draft Comment. 
Geneva, 6 October 2017
� The Basic Principles were adopted by the 8th UN Congress on the Prevention of Crime and the Treatment of Offenders, 1990, and affirmed by the General Assembly (A/RES/45/166). The Committee has consistently urged compliance with the Basic Principles. See for example CCPR/C/USA/CO/4 and CCPR/C/FRA/CO/5. 


� See also Concluding Observations of Committee on the Elimination of Discrimination Against Women: CEDAW/C/NLD/CO/6, para. 46, CEDAW/C/DEU/CO/7-8, para. 28, CEDAW/C/FRA/CO/7-8, para. 23; Concluding Observation of the Committee on Economic, Social and Cultural Rights: E/C.12/GBR/CO/6, para. 12; Concluding Observation of the Committee on the Rights of the Child: CRC/C/SWE/CO/5, para. 54; CRC/C/OPAC/NLD/CO/1, para. 24; CRC/C/OPAC/BRA/CO/1, para. 34; CRC/C/SWE/CO/5, para. 54; CRC/C/OPAC/TKM/CO/1, para. 24; CRC/C/OPAC/CHN/CO/1, para. 34; CRC/C/DEU/CO/3-4, para. 77; CRC/C/OPAC/UKR/CO/1, para. 26; CRC/C/OPAC/MNE/CO/1, para. 25; CRC/C/OPAC/TUN/CO/1, para. 18; CRC/C/OPAC/MDA/CO/1, para. 15; CRC/C/OPAC/GBR/CO/1, para. 33; CRC/C/OPAC/USA/CO/1, para. 34; CRC/C/OPAC/BEL/CO/1, para. 21.


� See also UNODC/OHCHR Resource Book on the Use of Force and Firearms in Law Enforcement, available at � HYPERLINK "https://www.unodc.org/documents/justice-and-prison-reform/Resource_book_on_the_use_of_force_and_firearms.pdf" �https://www.unodc.org/documents/justice-and-prison-reform/Resource_book_on_the_use_of_force_and_firearms.pdf�.


� Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violations of International Humanitarian Law, A/RES/60/147, 2005, � HYPERLINK "http://www.ohchr.org/EN/ProfessionalInterest/Pages/RemedyAndReparation.aspx" �http://www.ohchr.org/EN/ProfessionalInterest/Pages/RemedyAndReparation.aspx�, Principle 3(b). See also Human Rights Committee, General Comment No. 31 on the nature of the general legal obligation imposed on States Parties to the Covenant (2004); Concluding Observations of the Human Rights Committee, e.g. CCPR/C/USA/CO/4, CCPR/C/RUS/CO/7. 


� http://www.who.int/mediacentre/factsheets/fs388/en/.
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� Human Rights Committee, KL v. Peru, CCPR/C/85/D/1153/2003 (2005); Human Rights Committee, V.D.A. v. Argentina, CCPR/C/101/D/1608/2007 (2011), paras 2.4, 2.5; Committee on the Elimination of Discrimination Against Women, General Recommendation No. 35, on gender-based violence against women (2017), para. 18.


� Committee on the Elimination of Discrimination Against Women, General Recommendation No. 24 on women and health (1999), para 11; Committee on Economic, Social and Cultural Rights, General Comment No. 22 on the right to sexual and reproductive health (2016), para 34.
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� Concluding Observations of the Human Rights Committee, CCPR/C/NAM/CO/2 (2016), CCPR/C/BFA/CO/1 (2016), CCPR/C/MAR/CO/6 (2016), CCPR/C/POL/CO/7 (2016), CCPR/C/RWA/CO/4 (2016); Committee on Economic, Social and Cultural Rights, General Comment No. 22 on the right to sexual and reproductive health (2016), para 41.


� Committee on Economic, Social and Cultural Rights, General Comment No. 22 on the right to sexual and reproductive health (2016), paras 28, 49(e).


� See also Human Rights Committee, General Comment 26 on issues relating to the continuity of obligations to the International Covenant on Civil and Political Rights (1997), para. 2. According to Article 56 of the Vienna Convention, a treaty which contains no provision regarding its termination and which does not provide for denunciation or withdrawal is not subject to denunciation or withdrawal unless: (a) It is established that the parties intended to admit the possibility of denunciation or withdrawal; or (b) A right of denunciation or withdrawal may be implied by the nature of the treaty.
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� Concluding Observation of the Human Rights Committee: CCPR/CO/80/UGA, para. 13.


� Concluding Observation of the Human Rights Committee: CCPR/C/MWI/CO/1/Add.1, para. 11(c).


� Human Rights Committee, Johnson v Ghana, CCPR/C/110/D2177/2012 (2014), para. 9.
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