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1. This submission focuses on paragraph 67 of Draft General Comment no. 36, concerning the application of Article 6 of the Covenant in armed conflict.

2. The Committee’s attempt to reconcile the prohibition of arbitrary deprivation of life with the rules of international humanitarian law (IHL) is to be praised. The interpretation according to which, in the conduct of hostilities, the arbitrariness of a deprivation of life is to be determined in light of the relevant rules of IHL is in line with international jurisprudence. The Committee, on the other hand, should clarify whether this interpretation applies in both international and non-international armed conflicts. It is true that the IHL customary rules on the conduct of hostilities ‒ especially the targeting principles of distinction, proportionality and precaution in attacks ‒ apply in both types of conflicts. However, it would be beneficial that the Committee be clear on this point, stating in express terms whether the above interpretation of the relationship between Article 6 and IHL is valid both in international and non-international armed conflicts.
3. It is instead problematic that the Draft General Comment fails to differentiate between the paradigms of law enforcement (governed by Article 6) and the conduct of hostilities (governed by IHL). The use of force during law enforcement activities is regulated by human rights law even in armed conflict situations.
 In contrast, IHL governs only acts which have a nexus with an ongoing armed conflict:
 acts performed in, but unrelated to, the latter — such as murder for purely private reasons ‒ continue to be regulated by domestic and human rights law.
 The conflict nexus is relevant to determine whether the use of force against an individual falls under the paradigm of the conduct of hostilities or law enforcement. This point is crucial: while under the Covenant State authorities may in principle shoot a criminal only as last resort, IHL allows targeting a combatant or a civilian directly participating in hostilities without need to attempt prior capture. The fact that Article 6 continues to govern law enforcement activities is particularly germane to situations of occupation (especially prolonged occupation), low intensity non-international armed conflicts, and non-international armed conflicts taking place in limited portions of a State’s territory.
 It is further desirable that the Committee state explicitly that Article 6 regulates the use of force in situations of violence not amounting to a non-international armed conflict (i.e. internal disturbances, tensions or riots).
4. The Committee expressed the above concerns in its 2014 Concluding Observations on the USA:

[…] the Committee remains concerned about the State party’s very broad approach to the definition and geographical scope of “armed conflict”, including the end of hostilities, the unclear interpretation of what constitutes an “imminent threat”, who is a combatant or a civilian taking direct part in hostilities, the unclear position on the nexus that should exist between any particular use of lethal force and any specific theatre of hostilities, as well as the precautionary measures taken to avoid civilian casualties in practice.

It is submitted that the Committee should add a sentence to paragraph 67 where it makes clear that: a) IHL governs only acts related to the conduct of hostilities (conflict nexus); and b) Article 6 is controlling in the regulation of law enforcement activities in situations of armed conflict, with no need to take account of IHL for its interpretation. The Committee may take inspiration from the African Commission’s General Comment no. 3:
International humanitarian law on the conduct of hostilities must only be applied during an armed conflict and where the use of force is part of the armed conflict. In all other situations of violence, including internal disturbances, tensions or riots, international human rights rules governing law enforcement operations apply.

5. For purposes of effective protection of the right to life in armed conflict, it is crucial that the Committee clearly distinguishes between the conduct of hostilities and law enforcement paradigms in situations of armed conflict. Otherwise, the risk is that States perceive to be allowed to use lethal force in accordance with the less restrictive IHL rules in situations where, during armed conflict, the more restrictive Article 6 legal parameters are applicable.
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