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Stakeholder Submission (February 2016)





The Institute on Statelessness and Inclusion (ISI)[footnoteRef:1] welcomes the opportunity provided by the Committee on the Protection of the Rights of All Migrant Workers and Members of Their Families (CMW) and the Committee on the Rights of the Child (CRC) to make this stakeholder submission in relation to their Joint General Comment (JGC) on the human rights of children in the context of international migration.  [1:  The Institute is an independent non-profit organization committed to promoting the human rights of stateless persons and fostering inclusion to ultimately end statelessness. For more information, see www.institutesi.org. ] 


Every child has the right to a nationality (CRC Article 7, CMW Article 29), the denial of which results in a child being born stateless every 10 minutes.[footnoteRef:2] Statelessness – itself the most extreme consequence of the denial of the right to a nationality – also leads other serious human rights violations, as children without a nationality face barriers accessing education and healthcare, moving freely, enjoying their liberty and enjoying other basic human rights. This is because the right to a nationality is an enabling right, through which barriers to accessing other human rights often dissipate. In this context, the Institute urges the Committees to through this JGC, provide authoritative guidance on the right of every migrant child to a nationality, and the rights of stateless migrant children. In order to assist the Committees, this submission focuses on the right of every migrant child to acquire a nationality, in particular where they would otherwise be stateless. It seeks to provide a clear interpretation of the scope of the right to a nationality for children in the context of international migration, drawing on the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (CMW) and the Convention on the Rights of the Child (CRC), other international treaties, guidelines, concluding observations and available research. It also focuses on the rights of stateless children in a migration context, including the right to liberty, healthcare, education, and other basic rights.  [2:  UN High Commissioner for Refugees (UNHCR), I Am Here, I Belong: The Urgent Need to End Childhood Statelessness, 3 November 2015.] 



1. Relevance and Exclusion Clause

Preventing childhood statelessness and ensuring children’s right to acquire a nationality are central to the mandates of both the CMW and the CRC. While the two treaties have different but complementary mandates, they converge in over the rights of children of migrant workers – including the right to a nationality. State parties to both treaties are obliged to respect the right of such children to a nationality. However, migration remains one of the root causes of statelessness, for hundreds of thousands of stateless children in the world today. For example, gaps and conflicts in and between nationality laws can lead to statelessness, as can discrimination on grounds of gender, ethnicity, religion, the status of the parents and even disability.  

It is important to note that while there is no exclusion clause to the CRC, the CMW does not apply to “refugees and stateless persons, unless such application is provided for in the relevant national legislation of, or international instruments in force for, the State Party concerned”.[footnoteRef:3] The Institute believes that the JGC provides a unique opportunity for authoritative guidance on the implications of this exclusion clause, for: [3:  Article 3(d), International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (CMW).] 


a) Stateless children / children at risk of statelessness, of stateless migrant workers and
b) Stateless children / children at risk of statelessness, of migrant workers who have a nationality.

The Institute is of the position that children referred to in point b) above, would always fall under the jurisdiction of the CMW, but children referred to in point a), would only come under the CMW’s mandate where the state party in concern has other relevant national or international obligations in place.  Significantly, on matters relating to the right of every child to a nationality and the rights of stateless children, the CRC itself (universally ratified by CMW state parties), the 1954 Convention Relating to the Status of Stateless Persons (36 state parties to the Convention are also party to the CMW),[footnoteRef:4] and the 1961 Convention on the Reduction of Statelessness (29 state parties to the Convention are also party to the CMW)[footnoteRef:5] are to be seen as relevant “international instruments in force for, the State party concerned”. In other words, to the extent to which these treaties address the right to a nationality and related rights of children under point a) above, the exclusion clause should not apply to them for countries that are party to both the CMW and the treaties in question. The manner in which the CRC provisions limit the application of this exclusion clause speaks both to the complementary nature of the two treaties, and the timeliness of the JGC. [4:  Albania, Algeria, Argentina, Armenia, Azerbaijan, Belize, Benin, Bolivia, Bosnia and Herzegovina, Burkina Faso, Chad, Colombia, El Salvador, Guatemala, Guinea, Honduras, Lesotho, Liberia, Libya, Madagascar, Mexico, Montenegro, Mozambique, Nicaragua, Niger, Nigeria, Paraguay, Peru, Philippines, Rwanda, Senegal, Serbia, St. Vincent and the Grenadines, Turkey, Uganda and Uruguay.]  [5:  Albania, Algeria, Argentina, Armenia, Azerbaijan, Belize, Benin, Bolivia, Bosnia and Herzegovina, Chad, Colombia, Guatemala, Guinea, Honduras, Jamaica, Lesotho, Liberia, Libya, Montenegro, Mozambique, Nicaragua, Niger, Nigeria, Paraguay, Peru, Rwanda, Senegal, Serbia and Uruguay.] 



2. Statelessness and the right to a nationality

A stateless person is “a person who is not considered as a national by any State under the operation of its law”.[footnoteRef:6] In the quote below, the UN Secretary General’s recent report on the arbitrary deprivation of nationality of children, elaborates why it is crucial that the child’s right to a nationality is always respected. The failure to do so often results in a snowballing of human rights violations, with the denial of the right to a nationality leading to various other abuses: [6:  Article 1, 1954 Convention relating to the status of stateless persons.] 


“The arbitrary deprivation of nationality of children is in itself a human rights violation, with statelessness its possible and most extreme consequence. International human rights law is not premised on the nationality of the person but rather on the dignity that is equally inherent to all human beings. In practice, however, those who enjoy the right to a nationality have greater access to the enjoyment of various other human rights.”[footnoteRef:7] [7:  UN Human Rights Council, Impact of the arbitrary deprivation of nationality on the enjoyment of the rights of children concerned, and existing laws and practices on accessibility for children to acquire nationality, inter alia, of the country in which they are born, if they otherwise would be stateless, 16 December 2015, A/HRC/31/29, para 27.] 


The African Committee of Experts on the Rights and Welfare of the Child, has further stated that:

“While it is always no fault of their own, stateless children often inherit an uncertain future […:] difficulty to travel freely, difficulty in accessing justice procedures when necessary, as well as the challenge of finding oneself in a legal limbo vulnerable to expulsion from their home country. Statelessness is particularly devastating to children in the realization of their socio-economic rights such as access to health care, and access to education.”[footnoteRef:8] [8:  African Committee of Experts on the Rights and Welfare of the Child, General Comment on Article 6 of the African Charter on the Rights and Welfare of the Child, ACERWC/GC/02 (2014), adopted by the Committee at its twenty-third Ordinary Session (07 - 16 April, 2014).] 


It is in this context that Articles 7 CRC and 29 CMW must be viewed; as two complementary and significant human rights standards to ensure every child’s right to a nationality, prevent statelessness and consequently protect children from a lifetime of exclusion, marginalization and vulnerability.


3. The principle of non-discrimination (Articles 1, 7 CMW & 2 CRC) and the right to a nationality 

The principle of non-discrimination is central to all international human rights instruments, including the CMW and CRC.[footnoteRef:9] Both conventions prohibit discrimination on numerous grounds, including nationality, gender, race, religion, disability, and the child’s and parent’s status. It is pertinent that discrimination on all of these grounds can cause statelessness. The principle of non-discrimination pursuant to articles 1 and 7 CMW applies to all migrant workers, including irregular migrants. As the Committee has stated:  [9:  Articles 1 and 7 CMW, article 2 CRC, but also article 9(2) of the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), article 5(d)(iii) of the Convention on the Elimination of All Forms of Racial Discrimination (CERD), article 18(1)(a) of the Convention on the Rights of Persons with Disabilities and article 24 (3) International Covenant on Civil and Political Rights (ICCPR) prohibit discrimination in relation to the right to a nationality.] 


“The CMW Committee encourages the State party to grant nationality to children who are born in Chile and whose parents are in an irregular situation, whenever parents are unable to transfer their nationality to the children. The Committee also encourages the State party to accede to the 1954 Convention relating to the Status of Stateless Persons and the 1961 Convention on the Reduction of Statelessness”.[footnoteRef:10]  [10:  CMW/C/CHL/CO/1. ] 


As stated above, stateless migrants are excluded from the scope of the CMW, except where other relevant international instruments that are in force for the state party, impose similar obligations. It is therefore important that when interpreting the scope of the application of the principle of non-discrimination under the CMW, that the principles found in basic human rights instruments including the CRC, ICCPR and UDHR are taken into consideration.[footnoteRef:11] Indeed, it is through reinforcing and building off provisions and jurisprudence of the core human rights treaties, that the entire human rights fabric is strengthened. See the following example, where the CRC Committee followed up on recommendations made by the CWM Committee and the CEDAW Committee:  [11:  See for example, the preamble to the CMW.] 


“The [CRC] Committee shares the concern expressed by the Committee on the Elimination of Discrimination against Women upon the consideration of the combined fifth and sixth periodic reports of Chile (CEDAW/C/CHL/CO/5-6, para. 26) that the exception to the jus soli principle relating to foreigners in transit [is] systematically being applied to migrant women in an irregular situation, irrespective of the length of their stay in the State party, and that, as a result, their children cannot receive Chilean nationality at birth and can only opt for Chilean nationality within a period of one year immediately following their twenty-first birthday.

The Committee encourages the State party to: (a) Review and amend its legislation to ensure that all children born in the State party who would otherwise be stateless can acquire Chilean nationality at birth, irrespective of their parents’ migrant status, as recommended by the Committee on Migrant Workers (CMW/C/CHL/CO/1, para. 33); CRC/C/CHL/CO/4-5 8 (b) Ratify the Convention relating to the Status of Stateless Persons (1954) and the Convention on the Reduction of Statelessness (1961).”[footnoteRef:12] [12:  CRC/C/CHL/CO/4-5.] 


The CRC does not limit the prohibition of discrimination to migrant workers and obliges state parties to guarantee that all otherwise stateless children have the right to acquire a nationality, regardless of whether the parents are stateless or not.[footnoteRef:13] Over the past 23 years, the CRC has drawn on the principle of non-discrimination extensively in interpreting the right to a nationality, urging state parties to guarantee children equal rights to acquire a nationality and prohibiting all forms of discrimination in law and practice, including on grounds of gender, race, disability, and marital status of parents.  [13:  Article 7(2) CRC.] 


i. Discriminatory causes of statelessness
Discriminatory causes of statelessness can be found in nationality legislation and practices of both the migrant sending and host state. For instance, a child born abroad can be at heightened risk of statelessness if the parents’ state (migrant sending state) restricts conferral of nationality based on gender, racial, or other discriminatory grounds, especially if the host state does not have a safeguard against statelessness among children. Also, the host state can leave a child born to foreign parents stateless or at risk of statelessness due to lack of birth registration, administrative barriers in obtaining a nationality, and restrictive or discriminatory grounds for acquisition of nationality. 

As seen above, gender discrimination in the nationality laws of the sending state can lead to statelessness, if for example, the mother cannot confer her nationality on her child and the father is stateless or is otherwise unable or unwilling to do so. In such contexts, the risk of statelessness is heightened if the host state does not provide a safeguard against statelessness. According to a recent report by Equality Now,[footnoteRef:14] in 26 countries, a married mother cannot pass her nationality onto her child born outside the country on an equal basis with men,[footnoteRef:15] and in 21 countries, an unmarried mother cannot do so.[footnoteRef:16] See for instance the following situation which can render a child in a migratory situation stateless: [14:  Equality Now, The state we’re in: ending sexism in nationality laws, January 2016.]  [15:  Bahamas, Bahrain, Barbados, Brunei, Burundi, Iran, Iraq, Jordan, Kiribati, Kuwait, Lebanon, Liberia, Libya, Madagascar, Malaysia, Mauritania, Nepal, Oman, Qatar, Saudi Arabia, Sierra Leone, Somalia, Swaziland, Syrian Arab Republic, Tunisia, United Arab Emirates.]  [16:  Bahrain , Brunei, Burundi·, Iran, Iraq, Jordan, Kuwait, Lebanon, Liberia, Libya, Mauritania, Nepal, Oman, Qatar, Saudi Arabia, Sierra Leone, Somalia, Swaziland, Syrian Arab Republic, Tunisia, United Arab Emirates.] 


According to the Brunei Nationality Act: “Children of Bruneian women married to foreign nationals may be accorded Brunei nationality only upon application, while the children of Bruneian fathers are granted Brunei citizenship automatically…The Committee urges the State party to review the Brunei Nationality Act and other relevant legislation relating to nationality to ensure that Bruneian women can transfer nationality automatically to their children”[footnoteRef:17] [17:  CRC/C/BRN/CO/2-3.] 


Gender discrimination in this context is contrary to both the principle of non-discrimination under the CRC and CMW, but also Article 9(2) of the Convention on the Elimination of All Forms of Discrimination Against Women, which requires states to grant women equal rights with men with respect to the nationality of their children. The risk of statelessness is further heightened when a child is born to mixed -nationality parents, if both parents cannot confer their nationality onto the child.  This is particularly so when the child is born out of wedlock: 

“The Committee strongly urges the State party to review the provisions of the Act on Determination of Nationality of Children Born into Marriages of Iranian Women with Men of Foreign Nationality amending the Civil Code and ensure that all children who are born to Iranian mothers, including children born out of wedlock, are entitled to Iranian citizenship on the same conditions as children born to Iranian fathers”.[footnoteRef:18] [18:  CRC/C/IRN/CO/3-4.] 


The Committee has also addressed discrimination on grounds of religion:

 “The Committee is concerned about the risk of children of mixed couples not receiving identity documents as a result of the Personal Status Code of 1959 prohibiting the marriage of Muslim women to non-Muslim men… The Committee calls upon the State party to ensure that children from non-registered marriages are issued identification, and make legal amendments for the registration of every voluntary marriage, regardless of the faith of the couple”.[footnoteRef:19] [19:  CRC/C/IRQ/CO/2-4.] 


Racial discrimination can also cause statelessness:

“The Committee reiterates its previous recommendation and calls upon the State party to take urgent measures to amend its Constitution and citizenship laws to eliminate discrimination on the basis of colour or racial origin”.[footnoteRef:20] [20:  CRC/C/LBR/CO/2-4.] 


As can discrimination on grounds of disability:

“The Committee is concerned at a discriminatory provision against children with disabilities contained in article 4 (b) of the Nationality Act No. 6 (1990), according to which one of the prerequisites for children born in the State party to foreign parents to acquire Yemeni nationality, once they have attained majority, is not to have a disability. The Committee urges the State party to repeal any discriminatory provisions against children with disabilities in the National Act No. 6 (1990), in particular article 4 (b), and ensure that all children without discrimination of any kind have the right to acquire nationality”.[footnoteRef:21] [21:  CRC/C/YEM/CO/4.] 


Barriers in the migrant receiving state regarding the right to birth registration and other administrative barriers for (stateless) parents to register their child may also lead to statelessness. These issues will be discussed below. 


4. Best interests of the child (Article 3 CRC)

Article 3 CRC which obligates states to always consider the best interests of the child, is a foundational principle which guides the interpretation and implementation of the CRC, and is also relevant to the interpretation of other treaties relating to children.[footnoteRef:22] The best interests of the child in the context of migration and statelessness, pursuant to articles 3 and 7 CRC, entails the duty to take the interests of the child as a primary consideration and protect children from statelessness by realizing the child’s right to acquire a nationality at birth or as early as possible after birth.[footnoteRef:23] The CRC confirms this and expresses its concerns to states regarding stateless children born on the territory, who can only naturalise as citizens upon reaching the age of majority: [22:  CRC, General comment No. 14 (2013) on the right of the child to have his or her best interests taken as a primary consideration (art. 3, para. 1), 29 May 2013, CRC /C/GC/14, http://www.refworld.org/docid/51a84b5e4.html;
UN Human Rights Council (HRC), Report of the Office of the United Nations High Commissioner for Human Rights on challenges and best practices in the implementation of the international framework for the protection of the rights of the child in the context of migration, 5 July 2010, A/HRC/15/29, http://www.refworld.org/docid/51efb9664.html. ]  [23:  UN High Commissioner for Refugees (UNHCR), Guidelines on Statelessness No. 4: Ensuring Every Child's Right to Acquire a Nationality through Articles 1-4 of the 1961 Convention on the Reduction of Statelessness, 21 December 2012, HCR/GS/12/04, http://www.refworld.org/docid/50d460c72.html. ] 


“The Committee takes note with appreciation of the 2006 Act on Determination of Nationality of Children Born into Marriages of Iranian Women with Men of Foreign Nationality amending the article 976 of the Civil Code which has previously conferred the Iranian nationality only through jus sanguinis on the paternal side. However, the Committee is concerned that under the amendment, such naturalization is only possible upon reaching 18 years of age and thus does not address childhood statelessness”.[footnoteRef:24]  [24:  CRC/C/IRN/CO/3-4.] 


It also considers that it would be in the best interests of the child if a nationality can be conferred by both father and mother:

“As a matter of non-discrimination and in the best interests of the child, the Committee recommends that the State party undertake the necessary legislative measures to ensure that the child can derive nationality not only from the father but also from the mother”.[footnoteRef:25]  [25:  CRC/C/MLI/CO/2. Other examples are, CRC/C/OMN/CO/2, CRC/C/SWZ/CO/1.] 


Further, in more general terms, the Committee requires state-parties to provide “information on migrating procedures, risks and rights, health and mental health support, legal representation and guardianship, interviews and other processes in a child-friendly and culturally-sensitive manner”.[footnoteRef:26] This means that relevant authorities and institutions working with migrant children have to assess and determine whether their actions are primarily concerned with protecting the interests of the individual child.  [26:  CRC, Committee on the Rights of the Child, Report of the 2012 Day of General Discussion on the Rights of All Children in the Context of International Migration, 28 September 2012, http://www.refworld.org/docid/51efb6fa4.html. ] 


It is also pertinent that the principle of the best interests of the child in the context of childhood statelessness would relate to wider range of human rights issues. For example, it is always in the best interests of the child to receive education and healthcare, and it is not in the child’s best interests to be subject to immigration detention. 


5. The child’s right to a nationality (Article 29 CMW & 7 CRC)

When reflecting on the right to a nationality in the context of migratory statelessness, it is important to acknowledge that statelessness can be a cause as well as a consequence of migration. As already looked at above, the CRC has extensively elaborated on the principle of non-discrimination in relation to the right to acquire a nationality. Further, gaps in nationality legislation between states can leave a child in a migratory situation stateless when the nationality law of the parents’ state only permit conferral of nationality if the child is born on the territory (jus soli principle) and the nationality law of the child’s country of birth maintains a strict jus sanguinis principle where a child can only acquire a nationality through a parent.[footnoteRef:27] Statelessness can also be a consequence of forced migration to escape persecution or (irregular) migration to escape poverty and dire living circumstances. In these situations, statelessness will be inherited from the parents if the child cannot acquire the nationality of their country of birth. For example, in its review of Thailand, the CRC has stated that: [27:  Burma for instance applies a double jus sanguinis principle, only allowing a child to acquire Burmese nationality if both parents are Burmese, CRC/C/MMR/CO/3-4.] 


“41. The Committee welcomes the Nationality Act of 2008 which provided for remedies for those whose nationality was revoked in 1972, including their children, and for naturalization for specific categories of persons including children in foster care and adopted children as well as children of illegal immigrants born in Thailand before 1992. While noting efforts of the State party to reach bilateral agreements with neighbouring countries, the Committee nevertheless remains concerned that a significant number of people including children, especially children of indigenous and minority groups, and children of migrant workers, refugees and asylum-seekers remain stateless or potentially stateless.

42. The Committee urges the State party to further review and enact legislation in order to ensure that all children who are at risk of becoming stateless, including children belonging to the disadvantaged groups mentioned in paragraph 41, are provided with access to Thai nationality. The Committee recommends that the State party consider ratifying the 1954 Convention relating to the Status of Stateless Persons and its 1967 Optional Protocol, and the 1961 Convention on the Reduction of Statelessness”.[footnoteRef:28] [28:  CRC/C/THA/CO/3-4.] 


During the CRC Day of General Discussion (DGD), participants also stressed the need for “bilateral, regional and international measures between States” to prevent childhood statelessness in the context of migration.[footnoteRef:29]  [29:  See above, Note 26, para. 50.] 


Both the CRC and CMW do not specify which rules states should apply in ensuring a child’s right to acquire a nationality nor do they obligate state parties under all circumstances to grant nationality to every child born on the territory. There is however a clear responsibility for state parties to guarantee the access to nationality for children born within their borders who would otherwise be stateless. Article 7.2 CRC is explicit in this regard, and Article 29 CMW obliges state parties to attribute a nationality to children born to migrant parents, regardless of their (irregular) status, if the parents cannot confer their nationality.[footnoteRef:30]  [30:  CMW/C/CHL/CO/1.] 


In fact, the CRC, which has had over many years developed a robust position in relation to the child’s right to a nationality, has set out that the right to nationality of otherwise stateless children born in the territory should be guaranteed regardless of:

· The parents’ legal status (including residency)[footnoteRef:31]  [31:  See for instance, CRC/C/TKM/CO/2-4, CRC/C/LVA/CO/3-5.] 

· The parents’ sex, race, religion or ethnicity, social origin or status[footnoteRef:32]  [32:  CRC/C/KWT/CO/2.] 

· The parents’ past opinions or activities (e.g. former military personnel)[footnoteRef:33]  [33:  CRC/C/15/Add.196.] 

· The child belonging to a(n) (ethnic) minority group[footnoteRef:34]  [34:  See above, Note 28.] 

· The child being born to (former) refugees.[footnoteRef:35] [35:  CRC/C/CHN/CO/2.] 



6. The child’s right to birth registration (Article 29 CMW & 7 CRC)

Article 7 CRC and article 29 CMW specifically oblige states to register the births of all children born on their territories. The CMW obligation is a general one “to registration of birth” whereas the CRC obligation specifies that birth registration must be done “immediately after birth”. This is in line with the principle of the best interests of the child. While all persons who do not have birth registration are not stateless, the risk of statelessness is heightened for those who have no birth registration and other documents. Furthermore, as birth registration documentation is often a prerequisite for accessing education and receiving identity and travel documentation, the lack of birth registration severely impedes access to other rights. It is relevant therefore that Goal 16.9 of the Sustainable Development Goals aims to “by 2030, provide legal identity for all, including birth registration”.[footnoteRef:36] Indeed, it is evident that Goal 16.9 can only be achieved if CRC 7 and CMW 29 are universally respected and protected. As mentioned in the UN Secretary General’s Report: [36:  A/RES/70/1.] 


“The arbitrary deprivation of nationality of children is a significant barrier to the realization of this target (Goal 16.9), which will not be fully met unless articles 7 and 8 of the Convention on the Rights of the Child are universally respected and fulfilled and childhood statelessness has been eradicated.”[footnoteRef:37] [37:  See above, Note 7, para 33.] 


During the DGD, participants highlighted the connection between (financial and administrative) barriers to realise a child’s birth registration and statelessness.[footnoteRef:38] The CRC has also confirmed this in its own concluding observations.[footnoteRef:39] The lack of an official birth certificate stating where and when the child is born, and who the parents are can increase the risk for a child born abroad to be stateless. A birth certificate is often a requirement in order to acquire a nationality. However, birth registration is not a widespread practice, particularly when irregular migration is criminalised it can, for example, discourage parents to register their new-born child’s birth because of fear of imprisonment and/or deportation.[footnoteRef:40]  [38:  See above, Note 26.]  [39:  For instance, CRC/C/MMR/CO/3-4 and CRC/C/NER/CO/2.]  [40:  UN Human Rights Council, Report of the Special Rapporteur on the Human Rights of Migrants, Jorge Bustamante, 14 May 2009, A/HRC/11/7, http://www.refworld.org/docid/4a3b51702.html; UNICEF, The rights of children, youth, and women in the context of migration, Conceptual Basis and Principles for Effective Policies with a Human Rights and Gender Based Approach, 2011, http://www.globalmigrationgroup.org/sites/default/files/uploads/gmg-topics/human-rights/The-Rights-of-Children-Youth-and-Women-in-the-Context-of-Migration.pdf. ] 


Based on recommendations issued to states in Concluding Observations, the CMW and CRC appear to have a common position on the importance of birth registration. See for example, the below CMW recommendation:
 
“Le Comité recommande à l’État partie d’intensifier ses efforts pour s’assurer que tous les enfants de travailleurs migrants sont enregistrés à la naissance et pourvus de documents personnels d’identité conformément à l’article 29 de la Convention et encourage, dans la mesure du possible, l’État partie à relancer son opération d’enregistrement gratuit des naissances. Le Comité recommande également à l’État partie de continuer de favoriser la présence de services d’état civil dans les maternités, en particulier dans les milieux ruraux, et de continuer de sensibiliser les travailleurs migrants et les membres de leur famille, en particulier ceux en situation irrégulière, à l’importance de l’enregistrement à la naissance”.[footnoteRef:41] [41:  CMW/C/BFA/CO/1.] 


And the below CRC recommendations:  

“In light of article 7 of the Convention, the Committee recommends that the State party strengthen and increase its measures to ensure the immediate registration of the birth of all children.”[footnoteRef:42] [42:  CRC/C/15/Add.150.] 


“The Committee recommends that the State party ensure that all children born in [the state] are registered and issued birth certificates, regardless of their nationality, religion and status at birth, and that birth registration is facilitated and free of charge everywhere and under all circumstances. The Committee also recommends that the State party remove the indication of religious affiliation on identity cards and close the gap in the law which may leave some children stateless. It further recommends that the State party accede to the 1954 Convention relating to the Status of Stateless Persons and the 1961 Convention on the Reduction of Statelessness.”[footnoteRef:43] [43:  CRC/C/IDN/CO/3-4.] 


In sum, the CRC and CMW both require states to: 

· Register the births of all children immediately after birth
· Provide all children with a birth certificate (which includes all relevant information, i.e. the child’s name, place of birth, and all available information concerning the child’s mother and father)
· Reduce the burden to complete birth registration, i.e. registration should be free of charge, and easily available to all without discrimination.
· Raise awareness among (migrant) parents about the importance of birth registration



7. The rights of stateless children in the context of international migration

This submission has thus far been dedicated to the right of every child to a nationality in migration contexts, particularly where there is a risk of statelessness. However, in order to comprehensively address statelessness, the CRC and CMW have an equally important role to play in protecting the rights of stateless migrant children and ensuring they are not discriminated against, excluded and further disadvantaged. This section focuses on common human rights violations that stateless children face, including in relation to the right to education, healthcare, family life, protection from economic exploitation, human trafficking, and freedom of liberty.

i. The right to education
One of the most common challenges that stateless children face, both in migration and non-migration contexts, is access to education.[footnoteRef:44] The denial of education, which is often based on the lack of documentation or the irregular status of stateless children, is one of the main contributing factors towards the further entrenchment of disadvantage and exclusion of stateless persons. Therefore, ensuring that all children have access to education is a crucial first step towards promoting equality for all. Article 28 of the CRC, as well as article 13 of the International Covenant on Economic, Social and Cultural Rights (ICESCR) protect every child’s right to education. Article 30 of the CMW guarantees the right of all children of migrant workers to education, and Article 43 affords to all children of migrants “in a regular situation”, equality of treatment with nationals of the state, in relation to their access to education. State parties have to provide free and compulsory primary education for all and fulfil various standards in relation to access to higher education. The CRC and ICESCR have emphasised that neither being stateless or non-nationals should restrict the enjoyment of the right to education.[footnoteRef:45] [44:  See above, Note 7, para 34. See also, A/HRC/19/43, para. 36. See also E/C.12/1/Add.24, para. 8; E/C.12/1/Add.103, paras. 24 and 45; CRC/C/15/Add.99, para. 16; CRC/C/15/Add.131, paras. 47 and 49; CRC/C/15/Add.185, para. 27; CRC/C/15/Add.203, para. 36; CRC/C/15/Add.244, para. 53; and CRC/C/15/Add.254), para. 37.]  [45:  Committee on Economic, Social and Cultural Rights, General comment No. 13 (1999) on the right to education, para. 6 (b); Committee on the Rights of the Child, General comment No. 6 (2005) on the treatment of unaccompanied and separated children outside their country of origin, para. 41; see also Committee on the Elimination of Racial Discrimination, General recommendation No. 30, para. 30; 1954 Convention relating to the Status of Stateless Persons, art. 22.] 


ii. The right to the highest attainable standard of health
The discrimination and exclusion faced by stateless children in accessing healthcare, is another serious challenge. According to the UNHCR, More than 30 states require documentation to treat a child at a health facility and stateless children cannot be legally vaccinated in at least 20 states.[footnoteRef:46] Article 24 CRC and Article 12 of the ICESCR include an obligation for states to recognise “the right of the child to the enjoyment of the highest attainable standard of health”. Articles 28 and 45 CMW also focus the right to health services, whereby the latter provision guarantees families of migrant workers in a regular situation to enjoy equality of treatment with nationals of that State states regarding the right to healthcare.  [46:  See above, Note 2.] 


iii. The right to family life
Various provisions of the CRC and CMW ensure that the child’s right to a family life is to be preserved and protected.[footnoteRef:47] Statelessness can have a negative impact on the enjoyment of these rights, including due to limitations to the right to enter or reside in the territory of a state. As stated in the recent UN Secretary General’s Report:  [47:  Articles 7, 9, 10, 16 and 18 of the CRC and Article 44 CMW.] 


“The arbitrary deprivation of nationality of children can have a negative impact on the enjoyment of these rights, compounded also by limitations to the right to enter or reside in the territory of a State (A/HRC/19/43, para. 21). The Human Rights Committee has ruled that a deportation order issued against two stateless parents of a child was a violation of rights relating to the protection of the family and of the child (CCPR/C/72/D/930/2000, annex)”.[footnoteRef:48] [48:  See Note 7, para 39.] 


iv. Protection from economic exploitation
Article 11 CMW prohibits the subjection of migrant workers or member of their families to forced or compulsory labour. Article 32 CRC provides that states should protect all children from “economic exploitation and from performing any work that is likely to be hazardous or to interfere with the child's education”. Generally, stateless children who have been unable to enjoy their right to education, have no documentation and who live in dire circumstances, have no choice but to undertake unlawful and exploitative work in order to survive, and thus require special protection.[footnoteRef:49] [49:  Ibid. para 36.] 


v. Child trafficking
Statelessness can increase children’s vulnerability to be trafficked as they are often invisible to governments and subject to marginalised living circumstances in their country of residence. In their search for a better life, stateless people are left with little choice but to travel through irregular migration routes as they have no travel permits or other identity documents.[footnoteRef:50]  Article 35 CRC obliges states to take measures to prevent the abduction, sale or trafficking of children for any purpose or in any form. Also, the CMW recognises the serious human problems that can arise in the case of irregular migration and encourages action to be undertaken to “prevent and eliminate clandestine movements and trafficking in migrant workers, while at the same time assuring the protection of their fundamental human rights”.[footnoteRef:51] During the CRC’s DGD, participants also expressed their concerns on the heightened vulnerability to sexual and physical violence, exploitation, trafficking in persons, and other abuses for children in the context of international migration.[footnoteRef:52] [50:  Van Waas, Rijken, Gramatikov, and Brennan, Researching the nexus between statelessness and human trafficking, the example of Thailand, Wolf Legal Publishers, 2015.]  [51:  Preamble CMW.]  [52:  See above, Note 38.] 


vi. Liberty and security of the child
Article 37 (b) of the CRC states that no child shall be deprived of his or her liberty unlawfully or arbitrarily.[footnoteRef:53] Yet, stateless children in a migratory context are generally more vulnerable to arbitrary and protracted immigration detention, because their lack of a nationality makes it difficult to remove them from the country within a reasonable time period. Arbitrary detention can harm children psychologically as they “will often be traumatized and have difficulty understanding why they are being ‘punished’ despite having committed no crime.”[footnoteRef:54]  [53:  See also article 3 of the Universal Declaration of Human Rights and article 9 of the International Covenant on Civil and Political Rights.]  [54:  A/HRC/20/24/2012, Para 38.] 



8. Conclusion & Recommendations

 This submission focused on every child’s right to a nationality – particularly in migration context. It also looked at the various human rights challenges that children who are denied this right and are thus stateless, face. The Institute urges the CRC and CMW to take this submission into consideration when drafting the JGC on the human rights of children in the context of international migration. In particular, the Institute urges the Committees to capitalise on the opportunity provided by the JGC, to provide further authoritative guidance on the interpretation, scope and content of every child’s right to a nationality in a migration context, and the rights of stateless children. 

In particular, the Institute urges the Committees to utilise this opportunity to:

· Clarify the limitations of the application of exclusion clause contained within Article 3(d) of the CMW, to the situation of stateless children and children at risk of statelessness, both when their parents are stateless and when they have a nationality. In this regard, the fact that the CRC is universally acceded to by all states parties to the CMW, should serve to limit the scope of this exclusion clause.

· Reemphasise the centrality of the principle of non-discrimination to ensuring that every child has the right to a nationality “irrespective of the child's or his or her parent's or legal guardian's race, colour, sex, language, religion, political or other opinion, national, ethnic or social origin, property, disability, birth or other status”.[footnoteRef:55] In this regard, it would be useful to clarify the various contexts in which children are more likely to be at risk of statelessness, both as a result of discriminatory practice of the sending state, and of the receiving state.  [55:  CRC Article 2.1] 


· Emphasise the centrality of the principle of the best interests of the child in ensuring every child’s right to a nationality. In this regard, it is pertinent to recall the observation that “being stateless as a child is generally an antithesis to the best interests of children”.[footnoteRef:56] Similarly, the principle of the best interests of the child also requires that birth registration is carried out immediately after the birth of the child.  [56:  See above, Note 8.] 


· Provide further clarification on the interpretation, scope and content of Article 7 CRC and Article 29 CMW (particularly in light of the principles of non-discrimination and best interests of the child). In this regard, an elaboration on the common ground between the two treaty provisions, and of the limitations (if any) of the CMW provision when compared with the CRC, would help clarify to all stakeholders, the full scope of these provisions.

· Reaffirm the importance of the right to birth registration, in order to ensure access to nationality and to also smoothen access to other rights such as healthcare and education. In particular, emphasise that birth registration must be free of charge, easy to access and non-discriminatory. Furthermore, the Committees are urged to comment on Sustainable Development Goal 16.9 and emphasise the centrality of CRC 7 and CMW 29 to realising this Goal. 

· Elaborate on the rights that stateless migrant children are entitled to, both as through the relevant substantive provisions of the two treaties (and other human rights instruments) in relation to  education, healthcare, family life, liberty, etc., and through the general principles of non-discrimination and the best interests of the child.

Finally, the Institute draws the attention of the Committees to the recently published UN Secretary General’s Report on the “Impact of the arbitrary deprivation of nationality on the enjoyment of the rights of children concerned, and existing laws and practices on accessibility for children to acquire nationality, inter alia, of the country in which they are born, if they otherwise would be stateless”, which has been referenced in this submission. Other sources, to which the Institute on Statelessness and Inclusion has contributed and which can be helpful in interpreting the scope of children’s right to a nationality in the context of migration are:

· Norwegian Refugee Council and Tilburg University, Statelessness and Displacement: scoping paper, 2014, http://www.nrc.no/arch/_img/9197390.pdf
· Women’s Refugee Commission and Tilburg University, Our Motherland, Our Country: Gender Discrimination and Statelessness in the Middle East and North Africa, 2013, https://www.womensrefugeecommission.org/resources/document/942-our-motherland-our-country-gender-discrimination-and-statelessness-in-the-middle-east-and-north-africa-1

The Institute remains at the disposal of the Committees, to provide any further information or clarification and to answer any questions the Committee’s may have. In this regard, please do not hesitate to contact Co-Director of the Institute on Statelessness and Inclusion, Amal de Chickera via amal.dechickera@institutesi.org

The Institute on Statelessness and Inclusion is committed to helping promote children’s right to a nationality, establishing it as one of its five thematic priorities. As part of this work, the Institute has developed a set of tools, including this checklist, to strengthen engagement on children's right to a nationality with the Committee on the Rights of the Child. Other tools include a fact sheet summarising state parties' obligations in respect of children's right to a nationality under the CRC, a draft Policy Paper discussing the work of the Committee in promoting children's right to a nationality and how this can be strengthened, and an analytical database of the Concluding Observations of the Committee which relate to children's right to a nationality. Furthermore, the Institute is also an expert partner for the campaign by the European Network on Statelessness (ENS), entitled None of Europe's children should be stateless. This campaign aims to promote the enjoyment of a nationality – and thereby the prevention of statelessness – by all children who are born in Europe or who are born to European parents in other parts of the world. 

All of these resources can be found at: www.InstituteSI.org/children 
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