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Warsaw, 29th March 2019
Honorable Member 

United Nations Committee 

on the Rights of  the Child 
Dear Madam or Sir, 

Member of the United Nations Committee on the Rights of the Child, 

The Ordo Iuris Institute for Legal Culture welcomes the opportunity to assist the United Nations Committee on the Rights of the Child in its adoption of the Draft Guidelines on the implementation of the Optional Protocol to the Convention on the Rights of the Child on the sale of children, child prostitution and child porniography.
The Ordo Iuris Institute for Legal Culture is an independent legal organization established as a foundation in Poland. It gathers academics and legal practitioners who strive to promote legal culture based on the respect of human rights and dignity. The Ordo Iuris pursues its objectives by means of research and other academic activity as well as advocacy and litigation. 
Ordo Iuris Institute is among the organizations that are consulted by the Polish Government within the legislative process. Third party interventions (including amici curiae briefs) by Ordo Iuris Institute have been accepted by Polish courts of all levels, including the Supreme Court of the Republic of Poland. The Institute has been also permitted by the President of the European Court of Human Rights to deliver third party interventions and allowed by the President of the European Committee of Social Rights to submit observations. Ordo Iuris Institute submitted its opinions to the Venice Commission, the Secretary General of the Council of Europe, Commissioner for Human Rights, the Committee on Political Affairs and Democracy of the PACE and constitutional courts of numerous countries. The experts of the Institute are consulted and allowed to deliver interventions in matters of democracy and the rule of law i.a. by the Monitoring Committee of the Parliamentary Assembly of the Council of Europe and by the Department of State of the United States of America. Moreover, Ordo Iuris Institute has ECOSOC consultative status with the United Nations. 
We hope the Committee on the Rights of the Child will find our intervention supportive. 

Jerzy Kwaśniewski
President of the Board

Ordo Iuris Institute for Legal Culture

Ordo Iuris Institute would like to stress that two legal concerns mentioned in the  “Draft Guidelines on the implementation of the Optional Protocol to the Convention on the Rights of the Child on the sale of children, child prostitution and child pornography”
 (hereinafter: the Draft Guidelines) require more thorough and clear elaboration. One of the concerns is the role of providers of information and communications technologies (ICTs) regarding sale and sexual exploitation of children in prostitution and pornography. Second one, surrogacy practices that are of a urgent concern, which was confirmed in 2018 in the “Report of the Special Rapporteur on the sale and sexual exploitation of children, including child prostitution, child pornography and other child sexual abuse material” (hereinafter: Report on surrogacy and sale of children)
.
I. The private sector and civil society [Paragraphs: 24, 36, 40, 91 of the Draft Guidelines] 
In order to enhance the role of financial institutions, banking and telecom operators, internet providers the travel and tourism industry and non-governmental organizations in the prevention of offences covered by the Optional Protocol to the Convention on the Rights of the Child on the sale of children child prostitution and child pornography (hereinafter: the OPSC)
, the Committee should call State Parties in the Draft Guidelines to adopt legal solution that is envisaged in the Polish Penal Code
 in the Article 240 §. This Article establishes legal obligation of everyone who has reliable information concerning punishable preparation or attempt, or commission of a prohibited act i.a. against sexual liberty and decency, to promptly inform an agency responsible for prosecuting such offences. The same solution could be adopted regarding the acts mentioned in the Article 3 of the OPSC that are committed through the use of the ICTs. Prosecution of such an acts and the increase of the detection of such crimes that occur in the information and communications environment could be done only by close cooperation with private sector and civil societies. The legal obligation of above mentioned actors responds to IT tools that are developed by the private sector (online-specific analyses, research and monitoring IT solutions). All actors of private sector and civil society that have reliable information concerning acts described in Article 3 of the OPSC should inform responsible agency. Such a legal obligation arises even if there is no exact information about the perpetrator or circumstances. Such an obligation that engage the most important actors from ICT’s world, sanctioned by the penalty (e.g. fine) and corresponding to the nature of this illegal acts (wide-spread and international occurrence in the Internet, constantly repeating in new information and communications channels), should improve efficiency of combating such crimes. 

II. Surrogacy [paragraph 52 of the Draft Guidelines]

The Draft Guidelines gives a chance to specify how to avoid in practice any form of sale of children under surrogacy arrangements and how to ensure that the best interests of the child is upheld in all forms of surrogacy. As it was mentioned in the Report on surrogacy and sale of children, “surrogacy, in particular commercial surrogacy, often involves abusive practices. Furthermore, it involves direct challenges to the legitimacy of human rights norms”
. It should be clearly stated that surrogacy, regardless of the form, is always  the exploitation of a woman and a child. Surrogacy compromises the dignity of the child – turns the baby into a commodity or a traded good and dignity of the mother – treats her as the object of the contract and as a mere “gestational oven”.  For that reason it undermines human dignity that is at the very core of human rights protection. Close examination of the phenomena of surrogacy reveals that surrogacy is contrary to numerous international and European treaties, especially regarding human dignity, protection of children and women, trafficking in human persons and adoption. Not all violations of human rights norms could be protected by introducing strict regulations or properly regulated systems of surrogacy. Even if new national legislations will protect the right to identity, origins  and nationality there is still far more threats to human rights, regarding all surrogate-born children.
 Every surrogacy arrangement (legal or illegal) reduce the child to the object, undermining children’s dignity, his or her human rights and exposes them to various mental, physical and social threats. Surrogacy violates:

a) Human dignity that is foundation of all other human rights and of freedom, justice and peace in the world according to Article 1 of the Universal Declaration of Human Rights (hereinafter: the UDHR)
 and the preamble of the International Covenant on Civil and Political Rights (hereinafter: the ICCPR)
. Recognition of human dignity of the human being as an individual but also as a member of the human species is envisaged  in Preamble and Article 21 of the Convention for the Protection of Human Rights and Dignity of the Human Being with regard to the Application of Biology and Medicine: Convention on Human Rights and Biomedicine
.
b) Prohibitions of the sale or traffic in children, in for any purpose and any form. It is stated in Article 35 and Article 11 of the Convention on the Rights of the Child (hereinafter: the CRC)
. The prohibition of sale of children is clearly stated in Article 1 of the OPSC “States Parties shall prohibit the sale of children, child prostitution and child pornography as provided for by the present Protocol.”. Article 2 (a) of the OPSC defines sale of children as “any act or transaction whereby a child is transferred by any person or group of persons to another for remuneration or any other consideration”. Moreover, such a prohibition, regarding especially women and children could be found in Article 2 and 3 of the Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children, supplementing the United Nations Convention Against Transnational Organized Crime
, Article 4 of the Council of Europe Convention on Action against Trafficking in Human Beings
.
c) The best interest of the child.
 In the very core of the surrogacy there is the aim to fulfill the desire of couple or individual to become parents, instead of obtain a family for the best interest of the child. The best interest of the child and child itself are not protected. Children are only mere commodities or traded goods. This is clearly seen in comparison to international regulations of adoption procedures. The Hague Convention on the Protection of Children and Co-operation in Respect of Intercountry Adoption
 prohibits compensation of any kind in adoption arrangements. Moreover, it states that states should prohibit the mother from consenting to the adoption of her child before she has given birth.
 There should be also a legally guaranteed appropriate time for mother to decide and obligatory counselling in order to ensure free and deliberate consent.
 The best interest in the adoption procedure – contrary to surrogacy -  is also ensured by biomedical treaties. Article 21 (1) of the Additional Protocol to the Convention on human Rights and Biomedicine Concerning Transplantation of Organs and Tissues of Human Origin
 as well as Article 21 of the Convention on Human Right and Biomedicine
 prohibit monetary compensation or any financial gains for human body and its parts. The best interest of the child in case of surrogacy is also undermined by the fact, that up to six adults can claim to be recognized as legal parents (two genetic parents, the biological mother and her husband as the legal father, the commissioning couple).  
d) Right to highest attainable standard of health
. Contemporary medicine confirms that separation of a child from mother after birth has detrimental effects on mental and physical health of a child. There is significant evidenced that mother and the unborn child start building their relationship during pregnancy and the sudden separation just after a birth causes negative effects on well-being and metal health of the born child. From physical point of view, the child is also derived of maternal breast-feedings benefits; and 
rights that are violated by the fact that surrogacy leads to planned abandonment of a child and in some situations creates risks of statelessness and the possibility of rejections of a child by the commissioning party:
e) Right to nationality, right to citizenship and right to be registered from birth. There are rights that are well-known and long established in international treaties. Article 15 (1) and (2) of the UDHR states that “Everyone has the right to a nationality” and that “No one shall be arbitrarily deprived of his nationality nor denied the right to change his nationality”. Article 24 of the ICCPR also confirms that right for a child: “1. Every child shall have, without any discrimination as to race, colour, sex, language, religion, national or social origin, property or birth, the right to such measures of protection as are required by his status as a minor, on the part of his family, society and the State. 2. Every child shall be registered immediately after birth and shall have a name. 3. Every child has the right to acquire a nationality.” Moreover, Article 7 of the CRC provides that “The child shall be registered immediately after birth and shall have the right from birth to a name, the right to acquire a nationality (…)” and that States parties should ensure that the child not to be a stateless
.
f) Right to identity, to know one’s origin and parents. This is guaranteed by Article 7  of the CRC (the right to know his or her parents) and by Article 8 of the CRC: “1. States Parties undertake to respect the right of the child to preserve his or her identity, including nationality, name and family relations as recognized by law without unlawful interference. 2. Where a child is illegally deprived of some or all of the elements of his or her identity, States Parties shall provide appropriate assistance and protection, with a view to re-establishing speedily his or her identity”.
g) Right to be cared for by his or her parents and prohibition of the separation of the child from parents against their will. This is protected by Article 7 (1) of the CRC (the right to be cared for by his or her parents) and Article 9 (1) of the CRC: “States Parties shall ensure that a child shall not be separated from his or her parents against their will, except when competent authorities subject to judicial review determine, in accordance with applicable law and procedures, that such separation is necessary for the best interests of the child (…)”.
Contrary to what was stated in the Report on surrogacy and sale of children
, violation of human dignity that occurs during surrogacy could not be avoided by the fact of introducing regulation, even strict regulation, of this phenomena. Surrogacy based on the abandonment and separation of the child, seeks to fulfil adults desire of a child as a commodity. It is contrary to the best interest of the child and constitutes the exploitation of children contrary to international prohibitions of trafficking
 and sale of the children. The negative legal consequences of surrogacy were also noticed by the Grand Chamber of the European Court of Human Rights (ECtHR), Paradiso and Campanelli v. Italy
. The ECtHR stressed that the public interest in prohibiting surrogacy is  “very weighty” and that the state are entitled to refuse to recognize surrogacy. According to the ECtHR for such a solution speaks: public interest and the right of a child to respect for private and family life (Article 8 of the Convention for the Protection of Humans Rights and Fundamental Freedoms
). Finally, Article 8 of the ECHR do not guarantee right to adopt or right to found a family
. There is neither international right to adopt nor international right to have a child.
 
In the light of above mentioned, the surrogacy practices breach human rights, regardless of the form of surrogacy and regardless of the fact if it is regulated, legal or not. Thus, the Committee should stressed in the Draft Guidelines that surrogacy should be banned entirely, included commercial surrogacy. It should condemns surrogacy as a threat to human dignity and the family and as a discrimination and commercial practices against the most vulnerable children. It should reaffirms that States parties should always apply adoption procedures when surrogacy arrangements and its’ legal consequences are considered. Moreover, the Committee should call in the Draft Guidelines State parties to enact legislation that will provide heavy penalties for those who facilitate international surrogacy agreements.
� See � HYPERLINK "https://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=INT/CRC/INF/8870&Lang=en" �https://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=INT/CRC/INF/8870&Lang=en� [last accessed: 29.03.2019].
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