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Introduction
The authors thank the Committee for drafting General Comment No. 6 on the right of persons with disabilities to equality and non-discrimination. The authors also thank the Committee for the opportunity to comment on said draft. 
This submission follows up on our earlier contribution, which sought to inform the discussions that took place during the CRPD Committee sessions in Geneva in August 2017 on the draft outline of the General Comment on Article 5 CRPD (see Annex). The present submission addresses the content of the draft General Comment No. 6, published by the CRPD Committee on 31 August 2017.  
The remarks in this paper follow the structure of the draft General Comment, according to the Committee’s proposed headings and paragraph numbering (highlighted below in bold). Not all headings/paragraphs of the draft General Comment are addressed.
___________________________________________________________________________

1. Paragraphs 1 and 4:
· We recommend that the CRPD Committee clarify the status of inaccessibility, and specifically whether the Committee views inaccessibility as a form of discrimination or not. In paragraph 1 of the draft General Comment, the Committee includes the following within the definition of discrimination: ‘violations to the right to access the built environment, transportation, information and communications on an equal basis with others’. This may be confusing for States Parties, which may associate lack of ‘access’ with inaccessibility, particularly since, in paragraph 4 of the draft General Comment, the Committee appears to classify inaccessibility as disability-based discrimination.  We recommend that a clear distinction should be maintained between those acts that actually amount to disability-based discrimination and those that do not (see, for instance, the distinction laid out in paragraph 31 of the Committee’s General Comment on Accessibility).
2. Paragraph 5: 
· We recommend that a clearer distinction be made between the equality and non-discrimination norms generally, highlighting the fact that non-discrimination is the legal tool whereby the principle/right to equality can be realised. This distinction should be carried through to the text of paragraph 13 of the draft General Comment.
3. Paragraph 10: 
· Paragraph 10 seems to contain some contradictions. Please see the comments below.
· It is debatable how far a substantive approach to equality tackles underlying structural causes of discrimination. In our view, most structural causes of discrimination are addressed through a transformative approach to equality. However, we note that a handful of authors, and even some human rights treaty bodies, have interpreted the substantive equality framework very broadly by viewing transformative equality as being akin to substantive equality. For example, the Committee on the Elimination of Discrimination against Women has tended to view transformative equality as part of substantive equality rather than as a distinct model of equality [In that regard, see, for instance, paras. 8–10 of CEDAW Committee, General recommendation No. 25, on Article 4, paragraph 1, of the Convention on the Elimination of All Forms of Discrimination against Women, on temporary special measures, U.N. Doc. HRI/GEN/1/Rev.7 (2004)].  
· We recommend that the CRPD Committee decide which approach it favours regarding the classification of substantive and transformative equality. However, consistency and clarification is required in paragraph 10 and throughout the draft General Comment (see, for instance, para. 29). The difference between substantive and transformative/inclusive equality is not fully clear from the text of paragraph 10. The Committee seems to be stating that structural discrimination and power relations are tackled under a substantive model of equality and under a transformative/inclusive model of equality. The theoretical and practical distinction between substantive equality, on the one hand, and transformative/inclusive equality, on the other hand, should therefore be clarified.
· The Committee rightly draws attention to the immediate nature of ‘non-discrimination’ obligations in the context of achieving what the Committee terms ‘inclusive equality’; however, it would be useful if the Committee could clearly set out, in a practical manner (through examples), the difference between immediate non-discrimination obligations versus progressive obligations to achieve inclusive equality.  The Committee alludes to this point when it states that: ‘it is evident that the goal of inclusive equality is far-reaching and that fundamental systemic and structural changes cannot be realized in one day but require time’.
4. Paragraph 12 
· Paragraph 12 seems to be out of place in the draft General Comment. If it is to be retained, we recommend that an explanation of ‘positive action’ should precede the reference to ‘specific measures’. 
· We recommend that the CRPD Committee should clearly distinguish between positive action and other forms of positive measures (referred to in paragraph 10 above). Although examples of positive measures are given by the Committee later in the draft General Comment (in paragraph 18), it would be useful to give the examples at an earlier stage (when outlining the models of equality, for instance).

5. Paragraph 18: 

· We recommend that the discussion on accessibility, reasonable accommodation and individualised accommodations be set out more clearly here. Alternatively, the concepts should simply be mentioned in this paragraph and a cross-reference made to later paragraphs, where the measures are defined/discussed in detail. 
6. Paragraph 26:

· In the following sentence, the difference between reasonable accommodation and ‘specific measures’ could be explained better: ‘While both concepts aim at achieving de facto equality, reasonable accommodation is a non-discrimination duty, whereas specific measures imply a preferential treatment of persons with disabilities over others’. One suggestion is to link reasonable accommodation to equality of opportunities and to link specific measures to equality of outcome/result.
· We recommend that the draft General Comment differentiate between reasonable accommodations and specific measures in more detail. Paragraph 26 could specifically state that both types of measures fall within the remit of the non-discrimination/equality provision, but that the provision of a reasonable accommodation is mandatory and an unjustified denial of reasonable accommodation constitutes a form of disability-based discrimination, whereas the provision of specific measures is not mandatory (except, it seems, under certain conditions, which the Committee refers to later in the General Comment).
· We recommend that the CRPD Committee indicate whether the ‘provision of support’ (as opposed to the provision of reasonable accommodations) is an obligation that is to be realised progressively.
7. Paragraph 27:
· In paragraph 27(d), reference is made to the ‘potential beneficial effects’ of a reasonable accommodation for the future enjoyment of the right concerned by other persons with disabilities; and in paragraph 27(e), reference is made to third-party benefits and ‘other persons’. We recommend that the CRPD Committee clarify whether this also includes potential benefits to, and impacts on, people without disabilities.
· We recommend that the CRPD Committee clarify whether it views the terms ‘disproportionate’ ‘and undue’ as referring to the same thing i.e. whether it is a single standard (disproportionate/undue burden).
· We recommend that the CRPD Committee specify that it is not permissible to charge persons with disabilities for a reasonable accommodation. Charges can be either direct or indirect, and both should be regarded as breaching the Convention. An example of a direct charge is a fee for making a reasonable accommodation to enable someone to take a test to qualify for citizenship (e.g. allowing the person to take the test using a computer rather than in writing, when that is needed for a disability-related reason). An example of an indirect charge is obliging individuals to pay a fee to apply for a reasonable accommodation or to pay a fee to obtain documentation from a medical professional chosen by the testing agency confirming that they need the accommodation.
8. Paragraph 30:

· We recommend that the draft General Comment indicate that it is not only States Parties which can adopt ‘specific measures’. The private sector can also take such measures and the General Comment should specify that there is an obligation on States Parties to create the legislative and political environment to ensure that this is possible. 
9. Paragraph 32:
· A clearer delineation of, and distinction between, the obligations to respect, protect and fulfil the right to equality/non-discrimination is necessary in the draft General Comment. This should follow through in later paragraphs of the draft General Comment, where the Committee discusses States Parties’ obligations.
10. Paragraph 41
· We note that it is unclear how multi-dimensional discrimination relates to multiple and intersectional discrimination, as defined in paragraph 22 of the draft General Comment by the Committee.
General Remarks:
· Instruction to discriminate is not mentioned in the definition of disability-based discrimination. The Committee may want to consider including it within the definition.
· It is important to point out in the draft General Comment that the manner in which a request for reasonable accommodation is handled may, in itself, amount to a denial of such accommodation.
· It should be clarified whether the reasonable accommodation duty arises upon request or once a duty-bearer becomes aware of the necessity of a reasonable accommodation in a given situation.
· Attention should be drawn to the fact that financial supports or subsidies should be put in place by States Parties in order to offset the cost of reasonable accommodations as well as other disability-related measures.
· It is important to point out that the classification of the breach of the duty to accommodate will have consequences for the remedies available to potential victims, and therefore the sanctions imposed on the duty-bearer(s), as well as procedural questions. In other words, an unjustified denial of an accommodation must be explicitly defined as a form of discrimination if specific remedies available in cases of discrimination are to be applicable. In addition, where an unjustified denial of an accommodation is regarded as a form of discrimination, important procedural tools, including significantly a partial reversal in the burden of proof, may be available. The explicit classification of a denial of reasonable accommodation is therefore necessary.
· It is important to distinguish between the reasonable accommodation obligation in Article 24(2)(c), which is an immediate obligation, and the provision of other individualised supports in various sub-paragraphs of Article 24, which are progressive in nature. 
___________________________________________________________________________
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Introduction
This submission seeks to contribute to the discussions that will take place during the CRPD Committee sessions in Geneva in August 2017 on the draft General Comment on Article 5. The remarks in this paper follow the structure of the outline of the draft General Comment, according to the Committee’s proposed headings and paragraph numbering (highlighted below in bold). Not all headings are addressed.

Summary of the content of the submission
The Committee should carefully distinguish between various forms of discrimination. The Committee should comprehensively define the various elements of Article 5 and Article 2 CRPD. In particular, this submission notes the confusion that often arises in practice regarding the reasonable accommodation duty, most notably its interaction with indirect discrimination and in the application of the disproportionate burden test.
I. Introduction to the draft General Comment
· Principle of equality and non-discrimination in international law: Paragraph 1 of the outline of the draft General Comment on Article 5
The draft General Comment should clearly distinguish between various forms of discrimination (direct discrimination, indirect discrimination and unjustified failure to make a reasonable accommodation) and how combating these specific forms of discrimination relates to various forms/theoretical models of equality (formal/substantive/transformative equality). The developments that have taken place in that regard in international human rights law should be traced briefly.

It is suggested to change the heading of this section to read: ‘Equality and Non-Discrimination for Persons with Disabilities in International Human Rights Law’ 

· The history of Article 5 of the Convention: Paragraph 2 of the outline of the draft General Comment on Article 5
This section could helpfully refer to the drafting history of Article 2 of the Convention, since it contains the definition of disability-based discrimination and the definition of reasonable accommodation.
· The human rights model of disability and the notion of equality: Paragraph 3 of the outline of the draft General Comment on Article 5
The social-contextual model of disability should also be addressed in the heading and substance of this section. It should be linked to the human rights-based model of disability.
 The implications of both models for the formulation of equality laws and policies in States Parties to the CRPD should be addressed. 
It is suggested to change the heading of this section to read: ‘Ensuring Equality through the human rights-based and social-contextual models of disability.’ 

II. Normative Content
Article 5 (1)
· Being equal before and under the law: Paragraph 5 of the outline of the draft General Comment on Article 5
There is a subtle difference between equality before the law and equality under the law.
 These two concepts should be explained separately, focusing on the difference between the two terms.

· Equal protection and equal benefit of the law: Paragraph 6 of the outline of the draft General Comment on Article 5
It is also suggested to define these concepts separately as they have distinct meanings. In particular, the term ‘equal benefit of the law’ in Article 5(1) of the CRPD is new to international human rights treaties and should be carefully explained. 

          Article 5 (2)

· Forms of discrimination: direct; indirect; structural; systemic; denial of reasonable accommodation; distinction; exclusion or restriction: Paragraph 7.a of the outline of the draft General Comment on Article 5
It is suggested that harassment and instruction to discriminate should also be included under this heading.

The dividing line between indirect discrimination and denial of reasonable accommodation is often very unclear and causes confusion amongst some academics and legal practitioners. It would be helpful if the Committee could clearly differentiate between the two norms, both in a theoretical and practical way.

There has been much debate as to whether to classify the refusal to provide reasonable accommodation as direct discrimination, indirect discrimination or as a third, sui generis form of discrimination. The Committee may find it useful to clarify this point.

· Grounds of discrimination: age; disability; ethnicity; indigenous, national or social origin; gender identity; political or other opinion; race; migrant, refugee or asylum status; religion, sex, or sexual orientation: Paragraph 7.c of the outline of the draft General Comment on Article 5
It is important to include within this paragraph of the draft General Comment some reference to intersectional discrimination. When addressing intersectional discrimination, it is important to clarify the nuances between different terms (‘multiple discrimination,’ ‘cumulative discrimination,’ ‘compound discrimination,’ ‘combined discrimination,’ ‘additive discrimination’) in the context of disability, as the terms have subtly different meanings and are often confused by scholars and others.
 

Article 5 (3)

· Duty to provide reasonable accommodation: individualized effective adaptation, based on individual negotiation: Paragraph 8 of the outline of the draft General Comment on Article 5
At the beginning of this section, attention should be drawn to the key strengths and weaknesses of the duty to accommodate in facilitating de facto equality.

Disproportionate Burden/Undue Burden
It is advisable to include a sub-heading on the disproportionate/undue burden defence.

There is some uncertainty on the part of States Parties and private actors regarding the application of the terms ‘disproportionate burden’/‘undue burden’ at the national level. These terms are relatively unknown to some domestic systems. It would be useful, in the first instance, to clarify explicitly whether these two terms can be used interchangeably/have the same meaning. It appears that both terms can be condensed into the application of the proportionality test that the Committee has referred to in its decisions.
 Nonetheless, clarification on this point would be helpful. Bearing in mind that the concept of ‘disproportionate burden/undue burden’ is a contextual test, and that its application depends on the circumstances of the case in question, it would still be useful, particularly for duty-bearers and national judges, if the CRPD Committee could elaborate on the types of factors that will be relevant in applying this test.

It is also important not to cause confusion by referring to the concept of reasonableness and proportionality together.
 According to the drafting history of the Convention, the term ‘reasonable’ was not meant to be a qualifier in and of itself, such as ‘to modify or weaken the provision of accommodations.’
 The drafting history also reveals that the term ‘reasonable accommodation’ is a single concept that is being defined.
 
At what point does the reasonable accommodation duty arise?

The CRPD Committee has previously stated that the reasonable accommodation duty ‘is enforceable from the moment an individual with an impairment needs it in a given situation, for example, workplace or school, in order to enjoy her or his rights on an equal basis with others in a particular context.’
 Some authors
 have pointed to the fact that it should be clarified whether the reasonable accommodation duty arises upon request, or once a duty-bearer becomes aware of the necessity of a reasonable accommodation in a given situation. Moreover, the request may relate to a request for a specific accommodation or to a request for some form of unspecified change, which is not placed in the context of the reasonable accommodation duty. The Committee may find it appropriate to elaborate on these points.

Procedural requirements linked to the reasonable accommodation duty

It is important to point out that the manner in which a request for reasonable accommodation is handled may, in itself, amount to a denial of such accommodation, and that the procedure established by States Parties to decide on requests for individualised assistance should take into account the individual needs of the person with a disability.
 The need for dialogue between the person with a disability and the duty bearer should be stressed in this respect.
Article 5 (4)
· ‘Specific measures’: Paragraph 9 of the outline of the draft General Comment on Article 5
As well as distinguishing clearly between ‘specific measures’ and reasonable accommodations,
 it is important to draw attention to the distinct nature of ‘specific measures’ under Article 5(4), as well as the fact that some measures may need to be permanent or ongoing in character, due to the nature of certain types of impairment. It is also important to point out, as the OHCHR has done, that any measures adopted by States Parties under Article 5(4) CRPD ‘must be consistent with all the principles and provisions of the Convention’ and must ‘not lead to segregated practices.’

III.  Interrelation with specific other articles

It is important that the Committee explains the meaning of the phrase ‘on an equal basis with others,’ which permeates the substantive articles of the Convention, and its link with non-discrimination.

The Committee should also explain the fact that the Convention seeks to achieve equality through a ‘twin-track’ approach (both mainstreaming disability rights, as well as the provision of disability specific measures). It is suggested that the Committee would elaborate on that point in relation to the substantive CRPD rights.
· Article 6: Paragraph 10 of the outline of the draft General Comment on Article 5
It may be useful to distinguish here, as Kimberley Crenshaw does, between structural intersectionality (structures of power and exclusion, leading to the unequal position of women with disabilities in the labour market etc.) and political intersectionality (related to the fact that the experiences of disabled women are often left out of the feminist political agenda).
 

Reference could be made to General Recommendation 24 (1999) of the CEDAW Committee, which also refers specifically to women with disabilities, as well as to General Comment 5 ICESCR, which recognises that double discrimination suffered by women with disabilities is often neglected. Furthermore, reference can be made to the Preamble of the CRPD, which emphasises the need for gender mainstreaming in all efforts by States Parties to implement the Convention and recognises that women and girls with disabilities are often at greater risk of violence, abuse, neglect, or exploitation.

· Article 7: Paragraph 11 of the outline of the draft General Comment on Article 5
It would be helpful if the Committee could clarify the types of ‘age-appropriate assistance’ envisaged under Article 7(3) CRPD.

· Article 9: Paragraph 12 of the outline of the draft General Comment on Article 5
Although the Committee’s General Comment No. 2 touches on the interaction between the equality norm and accessibility, there is still some confusion on these issues both in scholarly writings and in practice. It is important to clarify the difference between accessibility and reasonable accommodation, in the first place. It is also important to define the concepts of ‘access to,’ ‘lack of access,’ ‘denial of access,’ and how the equality norm, including the legal tools of reasonable accommodation and ‘specific measures,’ are means by which to ensure accessibility. It would be illustrative to give concrete examples of reasonable accommodations versus accessibility measures.
 It is also suggested to draw attention to the ‘close and mutually reinforcing relationship’
 between reasonable accommodation and accessibility measures. It may also be helpful to refer to the CRPD duty to universally design, and to clarify the connection between that and the duty to reasonably accommodate, namely that universal design should reduce, but not exclude, the need for individualised adaptations.
· Article 12: Paragraph 13 of the outline of the draft General Comment on Article 5
It would be helpful if the Committee could clarify the fact that certain supports to ensure equal recognition before the law will not have the immediate character of reasonable accommodations. Rather, they will be provided on a progressive basis by States Parties. Providing examples of reasonable accommodations would be helpful in the context of the right to equal recognition before the law. It should also be stressed that the removal of legal capacity can be a form of discrimination.
· Article 24: Paragraph 17 of the outline of the draft General Comment on Article 5
It is important to distinguish between the reasonable accommodation obligation in Article 24(2)(c), which is an immediate obligation, and the provision of other individualised supports in various sub-paragraphs of Article 24, which are progressive in nature. 

· Article 27: Paragraph 18 of the outline of the draft General Comment on Article 5
It would be advisable for the Committee to take the opportunity to elaborate on the muti-faceted dimension of the equality norm (ranging from non-discriminatory access, reasonable accommodation and specific measures, through to ensuring the right to work on an equal basis with others) and the immediate/progressive character of States Parties’ obligations in that context.

IV. State Party obligations

· Legislative obligations: anti-discrimination laws: Paragraph 19 of the outline of the draft General Comment on Article 5
It is important to elaborate on the broad material scope of the Convention (‘all human rights and fundamental freedoms in the political, economic, social, cultural, civil or any other field’). It is also important to refer to Article 1 of the CRPD. Moreover, it should be emphasised by the Committee that any definition of disability contained in domestic non-discrimination laws and policies should follow the social-contextual and human rights-based model of disability, rather than the outdated individual or medical model.
· Enforcement obligations: legal remedies:  Paragraph 21 of the outline of the draft General Comment on Article 5
It is important to highlight the fact that enforcement mechanisms created in conjunction with Article 5 should be inclusive and accessible, including access to legal aid. All barriers to enforcement of Article 5 duties must be eliminated, and this includes the provision of effective disability-sensitive training of the judiciary, lawyers and all staff associated with the judicial services.

It is important to point out that the classification of the breach of the duty to accommodate will have consequences for the remedies available to potential victims and therefore the sanctions imposed on the duty-bearer(s). In other words, the failure to accommodate must be defined explicitly as a form of discrimination if specific remedies available in cases of discrimination are to be applicable.
 The CRPD Committee’s concluding observations clarify that States Parties should not restrict remedies for disability discrimination to monetary damages and this should be reiterated. 
· Statistics and Research: Paragraph 22 of the outline of the draft General Comment on Article 5
It is important to highlight the fact that, in many States Parties to the CRPD, there is not only a lack of up-to-date data on disability, but also a lack of disaggregated data according to type of disability – the Committee could link this to Article 31(2) of the Convention.

The Committee could briefly outline the importance of statistics and other empirical evidence in revealing the existence, and patterns, of discrimination, and the other purposes that statistics (and indicators) serve in the equality context.
 Attention should also be drawn to the fact that statistics should be gender disaggregated, in line with Article 6 CRPD.
· Other positive obligations: Affirmative action measures: Paragraph 22 of the outline of the draft General Comment on Article 5
Under the heading of ‘other positive obligations’, attention should be drawn to the fact that financial supports or subsidies should be put in place in order to offset the cost of reasonable accommodations, as well as other disability-related measures.
V. National Monitoring

· Focal point and coordination: Paragraph 23 of the outline of the draft General Comment on Article 5
It would be helpful if the Committee could clearly differentiate between the function of the (obligatory) focal point and the (optional) coordination mechanism with respect to implementation of Article 5. It would also be helpful if the Committee could explain the importance and role of a coordination mechanism with regard to federal or decentralised States Parties to the CRPD. The Committee may choose to link the equality principle and the social-contextual model of disability to States Parties’ decisions regarding the ministerial department in which the focal point is placed.

· Independent monitoring frameworks: Paragraph 24 of the outline of the draft General Comment on Article 5
Reference should be made under this heading to the Paris Principles and their relevance to implementation of the right to equality under the CRPD. It would be useful if the Committee could give examples of the ways in which the independent mechanisms envisaged under the Convention can facilitate implementation of the Convention (such as contributing to States Parties’ reports, shadow reports etc).
 The complexity of ensuring adequate monitoring in federal or decentralised States Parties should be referred to, and advice should be given in that regard. 

· Meaningful participation: Paragraph 25 of the outline of the draft General Comment on Article 5

It would be useful if the Committee could provide concrete examples of ways in which DPOs can be involved by States Parties in the focal points, coordination and independent mechanisms.
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