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Response to the CRPD Committee's

Draft General Comment no.  6
Article 5
Equality and non-discrimination 
The Norwegian Association of the Blind and Partially Sighted is a national organization of blind and partially sighted people in Norway with 9 927 members. We would like to express our appreciation to the CRPD Committee for the important attention this process gives to the realization of the right of persons with disability to equality and non-discrimination. We also would like to thank the Committee for the opportunity to participate in this process. 

The Norwegian Association of the Blind and Partially Sighted (NABP) is a member of the World Blind Union. We endorse the response from The World Blind Union and The International Disability Alliance to the CRPD Committee’s draft General Comment No 6. 
We appreciate the comprehensive work of the Committee in drafting its General Comment no. 6. We find it extremely useful. We would like to express our gratitude to the Committee for clarifying the immediate character of article 5 and for the emphasis on substantive equality and multiple and intersectional discrimination. The paragraphs 39 and 40 on States parties’ information obligations and the need for instigation of appropriate research will be very useful for NABP’s continuous advocacy. Norway still lack relevant health and livelihood statistics on visually impaired persons. 
We find that the draft General Comment no 6 clarifies the differences between reasonable accommodation and specific measures in a meaningful way.
With this letter we would like to encourage the Committee to further clarify State parties obligations regarding specific measures and reasonable accommodation. As article 5 is an immediate right, we also encourage the Committee to reassess some of interpretations on institutionalization. Lastly, we take this opportunity to provide examples of how visually impaired persons experience discrimination in Norway.

Specific measures

We find that specific measures could be further explored in this General Comment no 6. In its General Comment No. 20, the Committee on Economic, Social and Cultural Rights
 underscores states’ obligation to special measures:

“In order to eliminate substantive discrimination, States parties may be, and in some cases are, under an obligation to adopt special measures to attenuate or suppress conditions that perpetuate discrimination.”

We would like the General Comment No. 6 to reiterate this interpretation and include the same wording in paragraph 30. This can be done by changing paragraph 30:

From original text (para 30):
“Unlike reasonable accommodation duties, specific measures are generally not mandatory and it is up to the State party to decide whether, when and how to adopt and implement specific measures. However, there may be circumstances in which the adoption of temporary and permanent specific measures under article 5 (4) of the Convention is required. States parties are required to adopt temporary or permanent specific measures where they are deemed necessary to accelerate or achieve de facto equality, particularly where discrimination is structural or systemic in nature. In instances where the essence of protection of a human right would be rendered meaningless in the absence of such measures, specific measures may become mandatory in order to achieve the objective and purpose of the Convention.”
And replace it with this text (NABP’s suggestion):
“Unlike reasonable accommodation duties, specific measures are generally not mandatory and it is up to the State party to decide whether, when and how to adopt and implement specific measures. In order to eliminate substantive discrimination and to accelerate or achieve de facto equality, States parties may be, and in some cases are, under an obligation to adopt specific measures to attenuate or suppress conditions that perpetuate discrimination.” 

A reference to the CESCR No 20 can be done in paragraph 29, which refers to CEDAW and ICERD. 

Similarly, a change in paragraph 30 should also be reflected in paragraph 37. 
From (original text):
“States parties need to identify areas and subgroups of persons with disabilities that need specific measures to accelerate or achieve de facto equality. While discretionary in nature, specific measures might become mandatory under certain conditions.”
Change to (NABP’s suggestion):
“States parties need to identify areas and subgroups of persons with disabilities that need specific measures to accelerate or achieve de facto equality. While discretionary in nature, under certain conditions States parties are under an obligation to adopt specific measures.”

Reasonable accommodation

As noted above, we appreciate the clarifications of the interpretation of reasonable accommodation. We find it important that the Committees interprets the concept in its totality and not as two words next to each other with interpretations of “reasonable” and “accommodation”. 
In paragraph 26, we read that the exception clause of “reasonable accommodation” refers to its effectiveness and not the cost of accommodation. Whereas, in paragraph 27e we read that potential factors to be considered “include financial costs, resources available (public subsidies), the size of the accommodating party, the effect of the modification on the institution or the enterprise, third-party benefits, as well as negative impacts on other persons, and health and safety requirements.” In paragraph 27f we read that the “burden of proof in this regard should instead rest with the duty bearer who claims that his or her burden would be disproportionate or undue.”
For NABP this seems to be an inconsistent text and we would appreciate if the Committee could further explore State parties’ obligations in this regard. 
NABP would recommend an interpretation in line with the priorities of the Norwegian Disability Act and corresponding to article 4.2 of the CRPD

The Norwegian Disability Discrimination Act has the following prioritizes for assessing reasonable accommodation:

1. The effect

2. Degree of public nature

3. The cost
Article 4.2 of CRPD says:

“With regard to economic, social and cultural rights, each State Party undertakes to take measures to the maximum of its available resources and, where needed, within the framework of international cooperation, with a view to achieving progressively the full realization of these rights, without prejudice to those obligations contained in the present Convention that are immediately applicable according to international law.”
At the same time, given the immediate character of article 5, we understand that State parties will need some assurances to limits of “reasonable accommodation”.
We take note of the bracketed text in paragraph 27 b. We understand the need for clarification on what is feasible (legally or in practice). We recommend deleting the current paragraph 27 b and that the necessary clarifications are made in the current paragraph 27f under disproportionate and undue burden. 
Institutionalization

NABP finds the CRPD to be of immense importance with its focus on the rights of persons with disabilities to be realized “on an equal basis with others.” For many persons with disabilities, this means a life outside of institutions. However, NABP find it problematic that the Committee insists on disqualifying the aspiration of those persons with disability that prefer making use of institutions they find to be beneficial.
During the drafting process of General Comment No. 4 on the right to inclusive education, NABP requested the Committee to “include guidance on how to transform the education systems from segregated special schools to inclusive schools in a manner that benefits all learners and avoids retrogressive measures.” We also emphasized the importance of competence centers to ensure continued specialized methodologies for sensory impaired learners. 

We therefore request the Committee to reconsider the paragraphs 4, 43, 64 and 76c. 

In paragraph 4, we suggest to include the word “unwanted” in front of the word “institutionalization,” so that the paragraph reads:
“The Committee has observed that often disability-based discrimination, such as inaccessibility, unwanted institutionalization or segregation are incorrectly not regarded as discrimination (….)”

Similarly for paragraphs 64 and 76c, we suggest that the word “unwanted” is placed in front of the word “institutionalization.”
Furthermore, we suggest to change paragraph 43.
From (original text)

“In particular, States parties should address violence and institutionalization of children with disabilities as a matter of discrimination.”

To (NABP’s suggestion)

“In particular, States parties should address violence and unwanted institutionalization of children with disabilities as a matter of discrimination.”

Given the immediate character of the right to equality and non-discrimination, NABP is concerned that the Committee’s interpretation may be counteracting disabled children’s immediate need for education. It may encourage state parties to enact premature educational reforms at the expense of learning. In our letter to the Committee dated 15.01.2015, responding to the draft General Comment No. 4, NABP exemplified the risk of retrogression with too hasty educational reforms.
Furthermore, we find equalizing violence and institutionalization to be problematic. Even though institutionalization may include violence, it may also be a preferred way of life. 
Issues of discrimination in Norway

NABP finds that the Committee’s Draft General Comment No. 6, gives necessary and good guidance on how to identify discrimination faced by the visually impaired in Norway and how to engage in order to achieve equality. Key areas where our members have informed us about discrimination are listed below. 
Education: 
· Visually impaired children are exempted from mandatory subjects in school, due to denial of reasonable accommodation. They risk graduating from school without educational certificates and therefore with no opportunities to pursue higher education. 
· Visually impaired children receive textbooks later than the other learners and sometimes they must use different text books, due to lack of reasonable accommodation. 
· 40% of blind learners experience harassment by fellow learners in school, due to lack of effective legal protection. 
· Mobility training is offered to students of higher education only if they are also entitled to special needs. This constitute denial of reasonable accommodation for student of higher education without other special needs. There is a need to guarantee mobility training as a part of higher education for all blind students, as well as partially sighted students who claim this need.
· Educational institutions have discouraged visually impaired students to pursue higher education due to lack of knowledge on carrier opportunities. Examples are carriers in social workers and physiotherapy. This is in contrast to being equal under the law. 
Employment:

· The majority of the blind in Norway are unemployed. Affirmative action is required to accelerate de facto equality. Some measures are taken, for instance by the Municipality of Oslo, to employ more persons with disabilities, but this is not at a national level. 
Transport: 
· Information is not always available to the visually impaired when traveling with public transport, due to denial of reasonable accommodation.

· Public transport vehicles are not always accessible, due to denial of reasonable accommodation. 
Technology:

· Universal design; there is still a challenge that internet websites are not in line with the principles of universal design, due to denial of reasonable accommodation. 
· The government is digitalizing more and more services. This at the risk of reducing access to services of persons with disabilities and others. The government needs to more systematically ensure relevant trainings to ensure equality under the law.
Generally there is:
· Disparities between local authorities (municipalities) 
· Lack of data collection on visually impaired persons

Sincerely,

Arnt Holte






Secretary General
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