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Warsaw, 28th November 2017
Honorable Member 
Committee on the Rights of Persons with Disabilities
Dear Sir or Madam, Member of the United Nation Committee on the Rights of Persons with Disabilities, 
The Ordo Iuris Institute for Legal Culture welcomes the opportunity to assist the Committee on the Rights of Persons with Disability in its preparations of General Comment No. 6 to Article 5 of the Covenant on the Rights of Persons with Disabilities (the first draft of General Comment No. 6 to Article 5 of the Covenant on the Rights of Persons with Disabilities of 31st August 2017). 
The Ordo Iuris Institute for Legal Culture is an independent legal organization incorporated as a foundation in Poland. It gathers academics and legal practitioners aiming to promote the promotion of a legal culture based on the respect for human dignity and rights. The Ordo Iuris pursues its objectives by means of research and other academic activity, as well as advocacy and litigation. 
The Ordo Iuris has ECOSOC consultative status. Moreover, it is among organizations by which  the Polish Government is consulted within the legislative process. Polish courts, including Supreme Court of the Republic of Poland, have accepted our “third parties interventions”. The Ordo Iuris has also intervened before the European Committee of Social Rights and the European Court of Human Rights. We hope the Committee will find our intervention supportive. 
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Dr hab. Aleksander Stępkowski, prof. UW
President of the Board

Ordo Iuris Institute for Legal Culture
1. Introductory remarks
According to Article 5 (1) and (2) of the Convention of the Rights of Persons with Disabilities
, States Parties recognize that all persons are equal before and under the law and are entitled, without any discrimination, to the equal protection and equal benefit of the law. States Parties shall prohibit all discrimination on the basis of disability and guarantee to persons with disabilities equal and effective legal protection against discrimination on all grounds. These statements are to be interpreted in accordance with the Preamble provisions, that state that the State-Parties are concerned about the difficult conditions faced by persons with disabilities who are subject to multiple or aggravated forms of discrimination on the basis of race, colour, sex, language, religion, political or other opinion, national, ethnic, indigenous or social origin, property, birth, age or other status (CRPD, Preamble (p)). The non-discrimination is one of the principles of the Convention (Article 3 (b) CRPD).

2. Equality and non-discrimination
2.1. Equal protection of the children with disabilities against discrimination on the basis of age and birth 
There is a strong need of protection of children with a prenatal diagnosis of a disability. CRC explicitly recognizes the need for protection of every pre-born children: the child, by reason of his/her physical and mental immaturity, needs special safeguards and care, including appropriate legal protection, before as well as after birth (CRC, Preamble; Declaration of the Rights of the Child, Preamble). CRPD addresses this issue in the context  of disability: children with disabilities should have full enjoyment of all human rights and fundamental freedoms on an equal basis with other children (CRPD, Preamble (r)). Continuing, States Parties reaffirm that every human being has the inherent right to life and shall take all necessary measures to ensure its effective enjoyment by persons with disabilities on an equal basis with others (CRPD, Article 10). Moreover, the right to life is a right which should not be interpreted narrowly (HRC, draft of the General Comment No. 36 on article 6 of the International Covenant on Civil and Political Rights, on the right to life, adopted during the 120th session of the HRC, para 3) and must be respected and ensured without distinction of any kind, such as birth or age. Legal protections for the right to life must apply equally to all individuals and provide them with effective guarantees against all forms of discrimination. Any deprivation of life based on discrimination in law or fact is ipso facto arbitrary in nature (HRC, General comment No. 36 on article 6 of the International Covenant on Civil and Political Rights, on the right to life, adopted during the 120th session of the HRC, para 64). Furthermore, States Parties recognize the right of the child to the enjoyment of the highest attainable standard of health and to facilities for the treatment of illness and rehabilitation of health, inter alia by ensuring appropriate pre-natal health care for mothers (CRC, Article 24 (1) and (2) (d)). (CRPD, Article 10).
However, studies show that up to 90% of children with disabilities are killed before birth.
 In particular, children with life-limiting conditions or Down-syndrome are subject to discriminatory treatment that violates the inherent dignity and worth of the human person (see CRPD, Preamble (h)) on the basis of disability, which includes also persons who are presumed to have an impairment (the draft of the General Comment No. 6, para 21). In this respect is to be noted, that prenatal genetic tests have pernicious effects on the lives of existing disabled people by expressing a hurtful view of them and reducing human diversity (D. Pergament, What Does Choice Really Mean?: Prenatal Testing; Disability, and Special Education Without Illusions, Health Matrix: The Journal of Law-Medicine, Vol. 23, No. 1 (2013), p. 76). Such practices violate one of the main principles of the Convention, which is respect for difference and acceptance of persons with disabilities as part of human diversity and humanity (Article 3 (d) CRPD) and are to be seen as lethal discrimination against children with disabilities on the basis of age - specifically on the basis of child’s physical and mental immaturity (R. Joseph, Human Rights and Unborn Child, p. 157). It also falls within the scope of the possible grounds of discrimination, as rightly mentioned in the para 22 of the draft of the General Comment No. 6 with regard to the health status, or genetic or other predisposition towards illness. In this context, it is also worth remembering about protection against discrimination based on genetic characteristics (UNESCO, Universal Declaration on the Human Genome and Human Rights, 11 November 1997).
2.2. Equal protection of the children with disabilities against discrimination on the basis of sex
Committee rightly stated that girls are among those groups of persons with disabilities who most often experience multiple and intersectional discrimination (the draft of the General Comment No. 6, para 41). In this respect, sex is one of the difficult conditions causes multiple or aggravated forms of discrimination against persons with disabilities (CRPD, Preamble (p); the draft of the General Comment No. 6, para 22) in connection with pre-natal sex-selection and gendercide and infanticide. According to Policy Department DG External Policies persistent discrimination against female population has led to a growing sex imbalance favouring males to females in some parts of the world, as households have turned to sex selective practices from infanticide, practiced for many decades, to modern techniques such as ultrasound tests followed by sex selective abortions, to secure male offspring. Imbalanced sex ratios at birth are a particular cause of concern in some South Asian, East Asian and Central Asian countries, with some more recent evidence emerging from some European countries (A. Liisanantti, K. Beese, Gendercide: The Missing Women? Belgium 2012, p. 4). Still today as many as 100 million women could be “missing” as the consequence of inter alia, the possibility of male/son preference and consequent sex selection at birth (A. Liisanantti, K. Beese, Gendercide: The Missing Women? Belgium 2012, p. 4). Gendercide is a global issue of concern not only in Asia and Europe but also in North America, Africa, and Latin America, and is committed everywhere by pregnant women, on purpose or under pressure, who decided  not to give birth to girls because they are considered a burden to the society (European Parliament resolution of 8th October 2013 on Gendercide: the missing women (2012/2273(INI)) (d)). In this respect, it is to be reminded, that femicide, which constitutes an extreme form of gender-based violence that is directed against girls and women, is a particularly grave form of assault on the right to life (HRC, General comment No. 36 on article 6 of the International Covenant on Civil and Political Rights, on the right to life, adopted during the 120th session of the HRC, para 64). The UN Committee on the Rights of the Child has reaffirmed that selective abortion violates the fundamental human rights principle of non-discrimination. According to the Committee, discrimination against girl children is a serious violation of rights, affecting their survival and all areas of their young lives as well as restricting their capacity to contribute positively to society. They may be victims of selective abortion, genital mutilation, neglect and infanticide, including through inadequate feeding in infancy (General Comment No. 7 (2005), Right to Nondiscrimination). Therefore, there is a great need to take the necessary measures to prevent infanticide and pre-natal sex selection (ICPD 4.23; see also ICPD 4.15, Beijing 277 (c), ICPD +5 48).

3. Conclusions
Human life in utero is a clinically verifiable area of life (R. Joseph, Human Rights and Unborn Child, 2009, p. 158). The children with disabilities need special safeguards and care, including appropriate legal protection, before as well as after birth (CRC, Preamble; Declaration of the Rights of the Child, Preamble in connection with CRPD, Preamble (r); CRC, Article 24 (1) and (2) (d); CRPD, Article 10). Equal protection of children with disabilities against discrimination on the basis of age, birth and sex, requires effective protection of children with a prenatal diagnosis of a disability and measures to eliminate and prevent infanticide and pre-natal sex selection.
Therefore, the Ordo Iuris Institute recommends that the Committee includes in the General Comment No. 6 on Article 5 of the CRPD expressis verbis protection of children with a prenatal diagnosis of a disability and measures to eliminate and prevent infanticide and pre-natal sex selection.



� UN General Assembly, Convention on the Rights of Persons with Disabilities: resolution / adopted by the General Assembly, 24 January 2007, A/RES/61/106, hereinafter as “CRPD“, available at: � HYPERLINK "http://www.ohchr.org/EN/HRBodies/CRPD/Pages/ConventionRightsPersonsWithDisabilities.aspx"�http://www.ohchr.org/EN/HRBodies/CRPD/Pages/ConventionRightsPersonsWithDisabilities.aspx�; [access: 20 November 2017].








�See e.g. Mansfield, C., Hopfer, S. and Marteau, T. M. (1999), Termination rates after prenatal diagnosis of Down syndrome, spina bifida, anencephaly, and Turner and Klinefelter syndromes: a systematic literature review. Prenat. Diagn., 19: 808–812; and Natoli, J. L., Ackerman, D. L., McDermott, S. and Edwards, J. G. (2012), Prenatal diagnosis of Down syndrome: a systematic review of termination rates (1995–2011). Prenat Diagn, 32: 142–153. It is to be stressed, that scientific evidence proves pre-natal baby experiences pain at 20 weeks and can feel pain at least as much as adults (See Anand KJS, Hickey PR. Pain and its effects in the human neonate and fetus. New England J Med 1987; 317(21): 1321-1329).
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