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Summary

The Working Group on Arbitrary Detention visitetl &alvador from 23 January
to 1 February 2012 at the invitation of the Goveeniof El Salvador. The Working
Group visited various penal institutions, prisonad adetention centres in the
Departments of San Miguel, San Salvador and Santg icluding the Western Prison
in Santa Ana; the “La Esperanza” Prison in Maridha; Women’s Prison of the Capital,
the Ciudad Barrios Prison in San Miguel; the Apastrison; the lzalco Prison Farm;
and thebartolinas (police jails) in Soyapango. It also visited thatidnal Psychiatric
Hospital and the Centre for the Comprehensive Gdrdligrants. In addition, the
Working Group made an unannounced visit to the ig¢readquarters of the police in
San Miguel.

In its report, the Working Group notes that, 2@rgeafter the signing of the
Chapultepec Peace Accords under the auspices ofUtliked Nations, there is
widespread awareness among Salvadoran authonitieSalvadoran civil society of the
need to continue to make progress as regards #erv@mce and promotion of human
rights and the establishment of democracy and tlee of law. However, the country
now has to deal with the organized violence oftferas other gangs and the groups
involved in drug trafficking that has driven crimetes in El Salvador up to particularly
high levels. In 2011, there were 4,374 homicides 3/185 reported cases of extortion.

The summary of the report is being circulated iroiicial languages. The report itself, contairied
the annex to the summary, is being circulated énlainguage of submission and English only.

**  The appendix is being circulated in Spanish only.
***  Late submission.
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The Working Group notes the failure of the repnsssgpolicies implemented by the
police, namely the “iron fi/st” and “super irontfigpolicies (Plan Mano DuraandPlan
Mano Super-Durpof 2003 and 2005, respectively.

The Working Group also mentions the widespreaduimty and the failure to
properly investigate crimes that are considered kerious. The report examines the
observance of the right of a detainee to be bropghinptly before a judge and to be
tried without delay, noting that 970 detainees hadn held in detention for longer than
the maximum period of pretrial custody permitted law. The report criticizes the
excessive use of detention and the difficultiesaietes have gaining access to and
communicating with a defence lawyer. It also anedythe failure to use scientific and
documentary evidence and the reliance on statensmtsinformers, in particular on
defendants or convicts who turn state’s evidenestigos criteriadgsin exchange for
reduced sentences or other benefits, as well atatheof reliable statistical data. The
report denounces the severe overcrowding in prisehg&ch are at more than 313 per
cent capacity, and in police jails, where capaisitgxceeded by 63 per cent. It also notes
that police jails are used to hold not only suspéetring their first 72 hours in detention,
but also persons awaiting trial.

In this report, the Special Rapporteur focusgsairticular on topics related to the
recognition and protection of land and natural veses, including: the cadastral survey
programme and the extractive and agricultural itrikss access to justice, evictions and
social protest; and the social and economic sdnatif indigenous peoples, including
their education, health and development.

The report also examines the situation as reg@mdenile justice and the
detention of migrants, asylum seekers and refugees.

In its conclusions, the Working Group points dudttthe right to security is an
important human right that is linked to the rigbtlife, as well as to the right to liberty
and not to be arbitrarily deprived of liberty. lecalls the principle that criminal
responsibility is always individual and that nobodyay be detained on the mere
suspicion of having links to criminal organizations gangs. The Working Group
criticizes the fact that the exercise of the righain effective defence has been curtailed
by the intrusive and even degrading measures tchaditorneys and public defenders
are subjected when they visit prisons by the ArrRedces personnel responsible for
controlling entry to prisons.

In its recommendations, the Working Group propdbkes action be taken, inter
alia, to immediately release all prisoners who hseesed their sentences; increase the
number of judges who supervise prisons; improvetimicand witness protection
programmes; establish a remedy of habeas corpdsritestic legislation that is truly
effective; and encourage visits by NGOs to prisang detention centres. The Working
Group also recommends that measures be taken tieugitk legislation on migrants, to
pass laws to regulate detention in psychiatric talspand, as part of the fight against
impunity, to strengthen the Judicial Investigatidapartment of the Supreme Court of
Justice and the Office of the Inspector-GenerdhefNational Civil Police.
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Introduction

1. The Working Group on Arbitrary Detention wasaddished in resolution 1991/42 of
the former Commission on Human Rights. The manddtehe Working Group was
clarified and extended in Commission resolution7480. The Human Rights Council took
over the mandate in its decision 2006/102 and ebeterit for a further three years in its
resolution 15/18 of 30 September 2010. The Workirgup on Arbitrary Detention was
established in 1991 in resolution 1991/42 of thenfer Commission on Human Rights and
given the mandate to investigate allegations ofitrary deprivation of liberty. The
Working Group’s mandate was extended in 1997 tdude the detention of irregular
migrants, asylum seekers and refugees. The HunmgimsRCouncil took over the mandate
in its decision 2006/102 and extended it for aHfertthree years in its resolution 15/18.

2. The Working Group was invited to visit El Saleadrom 23 January to 1 February
2012 by the Salvadoran Government. The delegatias weaded by Mr. El Hadji Malick
Sow (Senegal), the Chairperson-Rapporteur of thekiMg Group, and included Mr.
Roberto Garretén (Chile) and Mr. Vladimir Tochilays(Ukraine), as well as the Secretary
and secretariat staff of the Working Group from @#ice of the United Nations High
Commissioner for Human Rights and interpreters fridnited Nations Headquarters in
New York.

3. The Working Group wishes to express its singgagitude to the Government of El

Salvador for the invitation to visit the countrydafor the full cooperation and support
provided during the visit. The Working Group alséshes to acknowledge the support
provided by the United Nations Development ProgranfdiNDP) and the Regional Office

of the United Nations High Commissioner for Humaigh®s in Panama. In addition it

wishes to thank the Salvadoran civil society orgatibns, as well as the magistrates,
judges, lawyers, prosecutors, defence attorneyshanthn rights advocates with whom it
met.

Programme of the visit

4, During the visit, the Working Group was receinmdvarious authorities, including
the Ministries of Foreign Affairs, of Justice andhific Security and of Health; members of
the Justice and Human Rights Committee and theid®@#curity Committee of the
Legislative Assembly; the President of the Supr&oert of Justice and the President of
the Criminal Division of the Supreme Court; the DgpAttorney General; the Counsel-
General of the Republic and the Human Rights Adism@@mbudsman).

5. The Working Group also met with the Director-@ex of the National Civil Police,
the Director of the National Public Security Acadenthe Executive Director of the
Salvadoran Institute for Child and Adolescent Depeatent (ISNA), the Director-General
of Prisons and the Director-General for Migratiow &lien Affairs.

6. During its visits to the cities of Santa Ana &&h Miguel, the Working Group held
several meetings with members of the judiciary,csmally magistrates and judges, and
with members of the Attorney General's Office. lanSSalvador, the Working Group also
spoke with the Director-General for Human Rightgha Ministry of Foreign Affairs, the

Director-General for Intermediate Detention Centré® Deputy Counsel for Criminal
Affairs and the National Coordinator of the Pubbefence Unit (both attached to the
Counsel-General's Office), the Deputy Director-Gaheof Prisons, the Counsel for
Children and Youth, and the Head of the Prisong bfithe Ombudsman’s Office.
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7. The Working Group also visited the following gmns and detention centres: the
Ciudad Barrios Prison in San Miguel; the 1zalcesBni Farm; the “La Esperanza” Prison in
Mariona; the Juvenile Detention Centre of llobagdbe; Western Prison in Santa Ana; the
Apanteos Prison; the Women’s Prison in San Salyaatud thebartolinas (police jails) in
Soyapango. The Group also visited the Centre ®iGbmprehensive Care of Migrants and
the National Psychiatric Hospital. In accordancthlie Working Group’s method of work
(A/HRC/16/47, annex), the Group also made an unameed visit to the general
headquarters of the police in San Miguel.

8. The Working Group was able to fulfil its mandatethe prisons and detention
centres it visited since it was able to interviestainees and prisoners in complete privacy
and without guards present. In that regard, it essho reiterate its gratitude to the
Government for all the arrangements made duringvigits to the detention centres,
particularly for the respect shown towards its rod# of work, most notably in the
withdrawal of prison guards which enabled the WiagkiGroup to conduct its interviews in
private.

lll. Institutional and legal framework

A. The institutional and political system

9. El Salvador is a democratic republic with ovamiflion inhabitants. The territory is
divided into 14 departments. The Government strecis republican, democratic and
representative. The indigenous population, whightesents around 12 per cent of the total
population, lives in 13 of the country’s 14 depastis.

10.  The three fundamental organs of Governmenthardegislature, the executive and
the judiciary. The executive is headed by the Heeti of the Republic and comprises 1
Vice-President and 14 ministers, as well as depuityisters and their subordinates. The
President and the Vice-President of the Repubéicetacted for terms of five years.

11. The legislature comprises the Legislative Addgma unicameral collegiate body
composed of 84 deputies. Its fundamental respditgils to legislate. The members of the
Assembly are elected every three years and mag-bkected.

12.  The political system is a pluralist one thaémgpes through political parties, which,
according to article 85 of the Constitution, are tnly instrument for representing the
people in the Government. The main political partii®w represented in parliament are
Frente Farabundo Marti para la Liberacion Naci¢RMLN), which is currently in power;
Alianza Republicana Nacionalista (ARENA), in povierm 1989 to 2009, i.e. during and
after the signing of the 1992 Peace Accords spedsby the United Nations; Partido
Demdcrata Cristiano (PDC); Partido Conciliacion Maal; Cambio Democréatico (CD)
and Gran Alianza por la Unidad Nacional (GANA).

13.  The judiciary is headed by the Supreme Courdustice, which consists of 15
judges, 1 of whom acts as the President of the tColine Supreme Court tries
constitutional, criminal, civil, mercantile, labquagricultural and administrative matters. It
has a Constitutional Division, which hears and sua constitutional challenges to laws,
decrees or regulations as well asamparoand habeas corpus proceedings and disputes
between the legislature and the executive; a Cahiivision and a Civil Division, which
rule on appeals, including appeals in cassatioed fiagainst court rulings; and an
Administrative Division.

14. The Supreme Court plenary comprises the Pmasafehe Court and at least seven
judges. Resolutions must have a minimum of eighé@iing votes in order to pass. In the
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case of a tie, the President casts the deciding Vdte Constitutional Division comprises
five judges appointed by the Legislative Assembiy & presided over by the President of
the Supreme Court of Justice.

15.  When the Criminal Division acts as an appelletart, its decisions may be
contested in an appeal in cassation before theegwgCourt meeting in plenary. When the
Criminal Division acts as a court of cassationraoitdinary remedies aimparocan be
pursued only before the Constitutional Court.

16. The judges of the Supreme Court are electethbylegislative Assembly for a
period of nine years. To be elected, they mustiokialeast two thirds of the vote of the
Deputies in the Assembly. They may be re-electatk ird of the seats in the Supreme
Court come up for election every three years (agid73 and 186 of the Constitution).
Under the Constitution, the Supreme Court receareannual budget allocation of no less
than 6 per cent of the State’s budget revenueclestil72 and 182, paragraph 13, of the
Constitution). In 2011 the Supreme Court’s allamativas US$ 226 million.

17.  Below the Supreme Court of Justice, which éshighest court in El Salvador, there
are courts of second instance. These have jurigdi¢h a specific territory and rule on
appeals, both merits appeals and judicial reviesegedings, filed against decisions handed
down by courts of first instance. Each appeal cbas two judges. There are currently 27
such courts.

18. The 207 courts of first instance each havejodge. For criminal cases, there are
investigating courts and sentencing courts. Sonetg@re multifunctional, i.e. they have

jurisdiction in two or more matters. There are &b magistrates courts. These handle
civil claims for less than a certain amount in tiela to various matters. They also handle
the initial stages of criminal proceedings and egerjudicial conciliation procedures. Eight

courts specialize in enforcing the anti-gang laws.

19. The judiciary is a professional service. Thare 3,223 lawyers who are eligible to
be appointed judges. The Working Group was told #iengether there are 135 vacant
posts for judges in the magistrates’ courts, t@lrts of first instance and appeal courts.

20. Article 192 of the Constitution states that tAgorney General's Office, the
Counsel-General's Office and the Human Rights Adwe's Office together comprise the
Public Legal Service. The Attorney General’'s Offisean autonomous entity. Pursuant to
article 193 of the Constitution, it is responsifide defending the interests of the State and
society, instituting and undertaking criminal arttier legal proceedings in defence of the
law, and conducting criminal investigations in ablbration with the National Civil Police,
the law-enforcement agency that was establishe@ruthe Peace Accords. The National
Civil Police has 21,300 officers, of whom 8 per tcare women.

21. The Attorney General's Office, pursuant to cietil3 of the Act governing its
organization, carries out its work completely inelegiently of the other State agencies and
has the authority to act throughout the nationaittey. The Attorney General is elected by
a two-thirds majority of the Deputies of the Legisle Assembly for a period of three
years and is eligible for re-election. The Attorriggneral appoints and removes the Deputy
Attorney General, the Auditor-General and the SeacyeGeneral. The Public Legal
Service is a professional service.

22.  The Counsel-General ensures the defence @ahiey and individuals, as well as of
the interests of minors and other persons withegall capacity, and provides persons of
limited financial means with legal aid, includingghl representation in court to defend
their personal liberty and their labour rights.

23.  The Office of the Human Rights Advocate is n&ad by the Constitution to ensure
that human rights and fundamental freedoms are ldphed safeguarded through the
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promotion and protection of those rights and freesland by educating people about them.
It also oversees public administration. The Officas established under the 1992 Peace
Accords and has been given “A status” by the Irdgomal Coordinating Committee of
National Institutions for the Promotion and Proi@etof Human Rights.

24.  The Office of the Human Rights Advocate is didéd into sub-offices responsible for
defending human rights, the rights of the child sding people, environmental rights,
women’s and family rights, civil and personal righaind economic and social rights. It also
has Departmental and local offices in Apopa, Soggpa Metapan and Santa Rosa de
Lima.

25.  Article 216 of the Constitution establishesitaily jurisdiction with special courts
and procedures, for purely military offences, wieetminor or serious. Members of the
military who are accused of ordinary offences aegitby the ordinary courts.

B. International human rights obligations

26. Article 144 of the Constitution states tha ifonflict arises between an international
treaty and domestic law, the treaty takes precadenc

27. El Salvador is party to the main internatiohaman rights instruments. It is not,
however, party to the Second Optional Protocohtolhternational Covenant on Civil and
Political Rights, aiming at the abolition of theadle penalty, the Optional Protocol to the
Convention against Torture and Other Cruel, InhunmanDegrading Treatment or
Punishment, the Optional Protocol to the Conventiarthe Elimination of All Forms of
Discrimination against Women, the Rome Statutehef International Criminal Court or
International Labour Organization (ILO) Indigencasd Tribal Peoples Convention, 1989
(No. 169).

C. Legal safeguards

28.  Article 2 of the Constitution recognizes thaemyone has the rights to liberty and
security, among others. Article 11 specifies thmtone may be deprived of the right, inter
alia, to liberty without first being tried and fodirguilty in accordance with the law. Nor
may a person be tried twice for the same offenbe. §econd paragraph of the same article
establishes that everyone has the right to habegsus when their liberty has been
unlawfully restricted by an authority or an indival.

29.  Anyone charged with an offence is presumeddanbuntil proven guilty under the
law and in a public hearing, during which they mostafforded all the safeguards required
for their defence, as stipulated in article 12 agaaph 1, of the Constitution. Paragraph 2 of
the same article states that arrested personsbausformed immediately and in a manner
they understand of their rights and the reasonghfeir arrest and may not be forced to
make a statement. All arrest warrants and comnuatidérs must be issued in writing and in
accordance with the law (art. 13).

30. Under article 13, paragraph 2, of the Constitita person may not be held in police

custody for longer than 72 hours, during which tithey must be brought before the

competent judge. The corresponding court is oblitgetbke under review the statement
made by the accused in answer to the charges andéo either the release or the detention
of the accused pending trial within that period.

31. In 2008, a new Code of Criminal Procedure wispted and came into force on 1
January 2010. It was not fully implemented at thmet of the Working Group’s visit,
however, since sufficient training had yet to beegito court officials and members of the
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legal profession. The new Code replaces the 1998 Cehich had established a mixed
system for criminal proceedings largely based oweeshrial procedures and underwent
several amendments during its lifetime. The 1998e&Caof Criminal Procedure did contain
provisions aimed at safeguarding human rights.

32. The new one, in force since 2010, reaffirms stedus of the Attorney General's
Office as the body responsible both for prosecutirigme and for guaranteeing people’s
fundamental rights. The purpose of the new Codé¢oi®ensure the swifter and more
effective administration of justice, while maintaig a fair balance between protecting the
rights of victims and protecting the rights of thecused. The protections and safeguards
established in the previous Code have not beenemeakin the new one.

33.  Article 82 of the new Code of Criminal Procezluior example, establishes the right
of detainees to be informed at the time of thefestror capture of the reasons for their
detention, to be assisted by a lawyer of their @har by a public defender, to be brought
before a competent judge and to answer the chaggisst them within the time frames
mentioned above.

34. Article 270 of the new Code of Criminal Procexlistates that as soon as the
Attorney General’s Office learns that a punishaiehas been committed, either ex officio
or by means of a criminal complaint lodged by airicor another person or by means of a
report, it must initiate the corresponding investign and ensure that not only
circumstances that might incriminate, but also ¢hthgt might exonerate the accused are
investigated. All arrests must be made in accorglamith a warrant duly issued for that
purpose by a court, unless a person is caughagmnehte delicto.

35. The Constitution provides that all detaineestninave the opportunity to challenge
the legality of their arrest without delay. Befdreing questioned, a suspect must be asked
the name of their defence attorney (Code of CrimPcedure, art. 274), and before
answering any questions, a suspect must have fiwtopity to meet with their attorney.

36. The Attorney General’s Office has the poweséb a provisional charge until the
initial hearing is held. Once the application foe tprosecution to proceed has been filed by
the prosecutor, the initial hearing is held withine time established for questioning. That
period is 72 hours maximum and commences the mothergtccused is brought before the
judge to whom the case is assigned (Code of Crinfinecedure, art. 328, para. 3). At the
initial hearing, the accused is obliged to entetem. The judge must then rule whether the
accused is to be held in custody pending trialodbé released with or without conditions
(Code of Criminal Procedure, art. 298).

37. The maximum duration of the investigation stafj¢he proceedings is six months.
That period may, however, be extended for a furtheze months in the case of minor
offences or a further six months in the case abaseroffences, if the investigation of the
offences in question is particularly complex (Cad€riminal Procedure, art. 310).

38. At the end of the investigation stage, the @cator or the plaintiff may call for the
case to be prosecuted, definitively dismissed emdised without prejudice; for public
right of action to be declared applicable; for aditional stay of proceedings; for summary
proceedings to be instituted; or for any approvélaoy conciliation or mediation
agreements reached (to avoid the case going tp tria

39. Once formal charges have been filed, the judgst, within 24 hours, make all writs
and evidence available to all the parties for ctiaan during a period of five days. At the
end of that period, the judge shall set the datktane at which the preliminary hearing
will take place, which must be within 3-15 days.eTjudge will admit or reject the

evidence submitted for the preliminary hearing. Téeidence is produced at the
preliminary hearing itself.
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40. If at the end of the preliminary hearing thdge decides to allow the prosecutor’s or
plaintiff's application for the prosecution to pemd, the trial stage per se will begin, and
the trial will open before the trial court (Code ©fiminal Procedure, arts. 355, 357, 360
and 361).

41.  As far as precautionary measures are concetimedieneral principle established in

article 320 of the Code is that such measures mhylme applied in a reasoned decision,
and for the time absolutely necessary. For thesstto be remanded in custody pending
trial, there must be sufficient evidence to reabbnanaintain that an offence has been
committed and that the accused was probably indplaed the offence in question must
incur a prison sentence of at least 3 years (Céd&iminal Procedure, art. 329). If there

are reasons for believing that the accused willtnpoto escape justice, the judge may order
an alternative precautionary measure, except incttse of particularly serious charges
(simple and aggravated homicide; kidnapping; sexoffénces; aggravated robbery;

extortion; fraud; trafficking in persons; publicdar offences; drug-related offences; and
money and assets laundering).

42.  Pursuant to article 8 of the new Code of CrahProcedure, nobody may be held in
custody pending trial for longer than 24 months.

43.  There are military courts, but their jurisdictiis limited to exclusively military
offences, whether minor or serious. Members of thiditary who are accused of
committing ordinary offences are tried by the oadincourts.

44. On 1 September 2010, Decree No. 458, the Ataweing marasand other criminal
gangs, groups, associations and organizations,passed into law. The Act banishes the
following gangs andnarasand declares them unlawful: the self-styled Maatv&rucha,
MS-Trece, Pandilla Dieciocho, Mara Maquina; MaradwWdao, as well as other criminal
associations and organizations, such as the Saxdwea.

V. Observations

A. Positive aspects

45.  The Working Group notes with satisfaction tBétyears after the signing of the

Chapultepec Peace Accords, there is widespreadeaess among Salvadoran authorities
and Salvadoran civil society of the need for that&Stand society to continue to make
progress as regards the observance and promotioumnadin rights and the establishment of
democracy and the rule of law.

46. This positive development is now threatenedyewer, by a series of challenges
facing the country, largely associated with orgadizrime and violence, the activities of
themarasand the other gangs and drug trafficking.

47.  The Working Group acknowledges the truly difficsituation that the Government
faces in safeguarding its citizens’ right to setyurViolence has been a structural problem
for the past 40 years and has become more compbkxnare organized with the increase
in the activity of organized crime, timearasand other gangs. In the last seven years, there
have been 27,162 homicides in El Salvador, whighresents an average of over 10
homicides a day.

48. The so-called “Anti-Maras Act” of 2004 was deeld unconstitutional, as were the
“iron fist” and “super iron fist” policiesRlan Mano DuraandPlan Mano Super-Durnaof

2003 and 2005, respectively, which, as the Workéngup was able to verify, also failed to
address this difficult problem. The policies congd to be implemented in practice,
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however, despite having been legally abolished, antligh number of arrests and
detentions were recorded in 2005-2011 as a reMdtanwhile the crime and the
delinquency that El Salvador needs to tackle haseoime more complex and better
organized.

49. The Working Group would like to mention, as opesitive development, the
improvement in the ratio between the number of idets in police custody or pretrial
detention and the number of persons sentencedneioted. Twenty-five years ago, 90 per
cent of persons in detention were awaiting triad anly 10 per cent had been sentenced.
Today, the proportion is 29 per cent (7,376 persamaiting trial and 71 per cent (18,035
persons) serving sentences.

50. Mention should also be made of the positiveretb improve the security situation
in the country through the establishment of a Sgcabinet and a Tripartite Board
comprising representatives of the Attorney Gensr&ffice, the Institute of Forensic
Medicine, and the National Civil Police.

51.  Another positive step has been the openin@09, of the Prison Staff Training
College whose specialized training programme faurfi prison guards includes human
rights training. So far, 608 students have gradluftanm the College.

52. In the interests of furthering the constructifelogue that the Working Group has
entered into with the Government of El Salvador amdhe spirit of collaboration that
characterized its visit, the Working Group woulkelito draw attention to the following
issues which it views with concern.

B. The level of insecurity

53. The Working Group was told that 64 per centSaivadoran citizens consider
insecurity to be the main problem facing the countfarious joint policy initiatives have
been developed by the different branches of Govenmirand State agencies in response to
the problem. These include the establishment of exu®y Cabinet comprising
representatives of various sectors. The Group wasmed during its visit, however, that
problems coordinating the sectors mean that tharigcsituation has not improved
substantially.

54. In 2009, 4,382 homicides were committed in Blv&dor. That figure dropped
slightly to 4,004 in 2010 but rose again to 4,3@£2011. In November 2011, the average
homicide rate was 16 per day. The number of womardered in 2011 was 581, which
represents a 14 per cent increase on the prevears y

55.  The average homicide rate fell after the Grewsit, however, to five per day from
March 2012 onwards as a result of the talks helth wnd between thmarasand other
gangs.

56. The Working Group was told that in 2011 Songgn&anta Ana and San Salvador
were the most violent departments, recording hafeicates of 110, 84 and 83 homicides
per 100,000 inhabitants, respectively.

57. In the last five years, 17,000 cases of exiortvere reported. Extortion seems to
have declined slightly, however, with 3,992 casemd reported in 2010 and 3,185 in
2011.

58. The talks between thmarasand other gangs, which have been under way since
March 2012 with the backing of Archbishop Fabio i@dtes and the former guerrilla
leader Raul Mijango, resulted in a truce or nonraggion pact being reached between
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severalmarasand gangsMara gang members held in the Western Prison of San@ A
handed over their weapons under the supervisiamtefational organizations.

59. Gang extortion continues to make whole famikeffer. Some find themselves

forced to hand over their properties to the ganuteuthreats of violence. The gangs then
turn them into so-called “destroyer houses”. Theyet them in graffiti and use them as
bases for their operations. Rapes and other crianescommonly committed in these

houses.

C. Impunity

60. The Working Group also notes the serious probté impunity in ElI Salvador.
Priority is given by the investigation agencies arichinal prosecution services to the more
serious crimes and offences. Less serious offeamesherefore not properly investigated
and the perpetrators are not brought to justice.

61. Victims of human rights abuses, including witdi of the armed conflict that
devastated the country during the 1980s, haveighe to know the full truth and to obtain
justice and reparation. Effectively combating imipyrand preserving historical memory
are fundamental ways to ensure that those abuse®ger repeated.

62. The weakness of judicial institution, the Pabliegal Service and the security
forces, as well as the corruption that pervade®uarlevels of the judiciary, were cited

among the main reasons for the widespread impuh#y is currently prevalent in the

country. The Working Group was told that 3,846 taases are currently frozen and not
being dealt with by the three divisions of the Supe Court.

63. The Working Group also received reports thad@® warrants for arrest or capture
are waiting to be executed by the Division for Ctiamre with Judicial Orders of the
National Civil Police.

64. In the view of the Working Group, the Judicialestigation Department of the
Supreme Court of Justice and the Office of the éotpr-General of the National Civil
Police should be strengthened as part of the &ightnst impunity.

D. Theright to be brought promptly before a judge

65. Article 9 of the International Covenant on Ciahd Political Rights states that

anyone arrested or detained on a criminal chargk Isé brought promptly before a judge

or other officer authorized by law to exercise uali power (para. 3). Article 9 also states
that anyone who is arrested shall be informedhatime of arrest, of the reasons for their
arrest and shall be promptly informed of any chamgainst them (para. 2). The time frame
for being brought before a judge should be no nioae a few days. Specific deadlines on
the matter are usually established in domestislatpn.

66. In El Salvador the deadline established inGbastitution is 72 hours. The Working

Group observed, however, that a person can spentb i days in detention without

appearing before a judge. Several detainees ietged by the Working Group stated that
they had been held in custody without being brougéfore a judge for longer than

permitted by law.

67.  Another important issue is the total time thatjudicial process lasts. Articles 9 and
14 of the Covenant specify that anyone who is sedemust be tried within a reasonable
time or be released. This refers not only to timetithat lapses between the laying of
charges and the start of the trial, but also theetup to the moment when the executory
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sentence is handed down, in other words, whenhalldeadlines for filing appeals and
appeals in cassation have passed. In El Salvauotime frame established for sentencing
a person is six months. That period may be extefmeanother six months, and in certain
cases it may be extended to up to 24 months.

68. At the time of the Working Group’s visit, 7,3p@rsons were in pretrial custody
nationwide. Of those, 970 had been in detentionldoger than the maximum period
permitted by law. The Working Group wishes to sréisat all stages of the judicial
process, whether first-instance or appeals prongedimust take place without undue
delays.

Excessive use of detention

69. The Working Group wishes to emphasize thatidagpon of liberty must be used
against a person as a measure of last resort dgdiromxceptional cases and for the
shortest possible time. It notes that in El Salvatiowever, it is widely used in criminal
proceedings, which produces overcrowding in prisons

70. In 2007, 14 members of various social orgaiinatwho were participating in a
peaceful protest were detained and charged with @fcterrorism under the Special Anti-
Terrorism Act of 2006. That Act grants discretignaowers to the authorities, which can
result in them classifying mass protests and thiesas acts of terrorism.

71. The Armed Forces of El Salvador are respongdsigublic security in rural areas.
They regularly detain persons on the grounds they resisted a house search, a body
search or arrest. The Armed Forces are also redperfer guarding the perimeters of
prisons and for controlling entry to prisons.

72. The Working Group saw for itself the public wety duties performed by the
Armed Forces at the Apanteos Prison, which incluglearding the outside perimeter and
searching visitors. Women visitors complained ofihg been subjected to indecent and
even degrading searches when trying to enter tigomrto visit relatives, including
inspections of their private parts. Complaints waleo made about the restrictions on
bringing medicines, clothing, personal hygiene geand bedding into the prison.

Difficulties obtaining and communicating with adefence lawyer

73. To safeguard the right to a fair trial, detamenust be provided with an adequate
legal defence from the first moment of their arréldtis means that detainees must be
allowed to meet with their attorneys in private andt the confidentiality of attorney-client
communication must be respected.

74.  The Working Group noted that lawyers do notitemcome to police stations. The
Group also received numerous reports that, bottetention centres and prisons, lawyers
and public defenders are subjected to rigorousceearwhen entering and leaving the
establishments. Those searches are performed byensraf the Armed Forces who even
check the notes taken by defence lawyers duringititerviews with their clients.

75. These practices deter defence lawyers frontingsiprisons and consequently
seriously undermine the right to a defence. Theatitn for women lawyers is even worse
because they are sometimes also subjected to aopep intrusive and even humiliating
search. The absence of a bar association in ER8aivsince obligatory membership of
professional associations was declared unconstitaiticould explain the lack of formal
objections and complaints filed about this treattnand indeed there is no procedure for
lodging and recording complaints about these seatchhe difficulties detainees have in

GE.13-10163



A/HRC/22/44/Add.2

obtaining a defence lawyer and communicating wilirtlawyers seriously undermines the
right to a fair and impartial trial, as well as ttight to due process.

76.  The situation is similar as far as prosecubbithe Attorney General’s Office, public
defenders of the Counsel-General's Office, represises of the Office of the Human
Rights Advocate, human rights advocates and menafét&Os are concerned.

77. The Working Group received numerous complaimas the public defenders of the
Counsel-General’'s Office have an excessive worklaad that the high number of cases
that each defender has to handle seriously undesttimeir ability to effectively defend
their clients.

G. Juvenile justice

78. The Working Group has several concerns abaatattministration of justice to
children and adolescents. The procedures should tao account both age and the
ultimate aim of educating and rehabilitating thenomj as set forth in article 14 of the
International Covenant on Civil and Political RighfThe best interests of the child must
always be a priority, as established in the Coriganin the Rights of the Child, which has
been ratified by El Salvador. The internment of onnmust be a measure of last resort.

79. The new Child and Adolescent Protection Actliesn in force for over a year. The
Working Group views the use of open prison regiaea positive step, but is concerned by
the delays in the administration of justice to dféh and adolescents. Minors may only be
detained if caught irflagrante delictoor else by warrant, not upon the orders of the
Attorney General’'s Office. In 2010, the NationalviCiPolice arrested 7,746 minors; in
2011, they arrested 6,558.

80. The total time taken to sentence a minor shaoldexceed 90 days. However, in
November 2011, 148 minors were still in custodyrettieough the 90-day deadline had
passed. The judge has 30 days to set a date ftwetireng. In El Salvador, minors may not
be held in custody pending sentencing for longanth20 days.

81. The Working Group is concerned that some miasswell as many adults) report
that they were not able to meet with their attomey public defenders until practically the
day before the trial. This violates the right ofuais to an effective legal defence.

82.  Minors who belong to thearasor other gangs may receive prison terms of 3to 5
years.

83. The Working Group takes a positive view of théermediate Youth Detention
Centres and the work done by the Social RehalilitaCentre for Minors in llobasco,
particularly the primary and secondary educatiod #me pottery, clothes-making and
baking workshops provided to the minors. Howevle Group is seriously concerned
about the conditions in these facilities, particiylathe dormitories for minors in the
llobasco Centre, which are in urgent need of repair

84. The Social Rehabilitation Centre for Minordlwbasco, which can house up to 250
minors, currently houses 179 (134 of whom are sgndefinitive sentences and 45 of
whom are still on trial). The conditions in whichnors in pretrial detention are held are
extremely worrying and can even be classified &mrnmane, especially considering that
those minors are innocent until proven guilty.
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H. The failure to use scientific evidence and thesliance on witness
statements and informers

85. The Working Group noticed that great weighatimched to witness statements in
court proceedings, to the detriment of other evigersuch as scientific, documentary or
forensic evidence. The excessive weight given toesis statements stems from the lack of
resources for obtaining other more concrete, sabateor conclusive evidence. This has
resulted in the emergence of a special kind of egitn known agestigos criteriados
(defendants or convicts who turn State’s eviderae(l, of informers, who receive benefits,
such as release from custody, withdrawal of thegdsgagainst them or a reduction in their
sentence in exchange for testifying against othEnis mechanism was introduced under
the so-called “AntiMaras Act” of 2004. Although the Act was declared undinsonal,

the use of these types of witnesses continuessaldy.

86. The divide between the Institute of ForensicdMime (responsible for DNA
analyses, psychiatric evaluations and autopsiakjtenScientific-Technical Division of the
National Civil Police means that it is difficult tentralize the compilation and processing
of documentary and expert evidence as is required.

87.  Often those who turn State’s evidence are agminst their co-defendants in the

courts. Serious doubts surround the credibilitstatements obtained in this manner. This
could undermine the fairness of trial proceedir§sme detainees reported not knowing
who had testified against them since the identibiethe witnesses had not been disclosed.
This made it impossible to cross-examine them. défence team must be informed of the

identity of all withesses and, save in exceptiaaales, so must the defendant.

I. The absence of information and lack of reliablestatistics

88. Reliable statistics are required to fully ursdagnd the reality of the situation
regarding deprivation of liberty in El Salvador, sl as to design adequate and effective
policies for addressing the country’s problems. @hsence of reliable information and the
lack of communication within the national justicgstem distort perceptions of how the
system really works and makes measures to tackleahous problems less effective.

89. The Working Group has received statistical imiation from various Government
and judicial institutions that reveal serious dégancies in data on important matters, such
as the percentage of offences that can be attdliatemembers of thearasor other gangs.
Representatives of the Ministry of Justice told iMerking Group that approximately
10,000 prisoners were active or former membennafasor other gangs, mainly the MS-
13 (Mara Salvatrucha) and Mara-18 (M-18). Officiitsm the Attorney General’s Office,
however, set the number at 13,000. Other authsriti@intain that thenarasand other
gangs have no less than 64,000 members betweenahéroan count upon the potential
support of a further 400,000 persons linked to thém family reasons, on account of
where they live or as a result of threats or pnessu

90. In the meeting with the judges of the SupreroerC the Working Group was told
that there is no computerized system for followiqgon criminal cases or on prisoners and
detainees.

91. Several convicts complained to the Working @roliat they had never received
written notification of their sentences. Some nes@w their sentences. Prison authorities
stated that often they have to petition the colemkés office several times for a copy of the
sentences or judicial decisions. This means tlegt ttfiten do not know what the real status
of a prisoner is. It also prevents prisoners frol@inting their entittements, such as
conditional or early release.
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92. In some cases, prison authorities do not knbetler a prisoner has already served
their sentence and consequently whether they shbeldreleased. Some detainees
complained to the Working Group that they shoulcady have been released. Prison
authorities replied that they habitually petitidre tcourts for information on the legal status
of prisoners but their requests for informationalsuremain unanswered.

J. Absence of information on prison transfers

93. The Working Group is concerned by the totak latinformation given to detainees
when they are transferred to other prisons. In soepmorted cases, detainees were
transferred at night to prisons far from their ham&hey were not allowed to take any
belongings with them, and their families were natifred. Other prisoners complained that
they had been transferred from a prison with a fesgictive regime to one with a closed
and more rigid regime.

94. During the Working Group’s visit, on 27 Janua2@12, 580 prisoners were
transferred from the Apanteos, San Vicente and wignl prisons to sector 5 of the “La
Esperanza” Prison in Mariona without having bedarimed of the reasons for the transfer.

K. Extreme overcrowding of prisons and police jailcells

95. According to the information provided by theréitorate-General of Prisons, El
Salvador has 21 prisons, including 3 penitentiazied 4 establishments for juveniles. The
Working Group observed very serious overcrowdingpath prisons and police jail cells.
The maximum capacity of the jail at the generadggrters of the National Civil Police in
the central area of San Salvador, for exampleQ ipe8sons, but 70 persons were being held
there, in other words, more than twice as manyhasetshould be. In other police jails,
overcrowding is more than 200 per cent of capadiptionwide, the number of persons in
police jails exceeds maximum capacity on averagé3dper cent.

96. This overcrowding means that conditions of uidé@ amount to inhuman and
degrading treatment. The situation of women de&sinan police jails is particularly
worrying since they have practically no accessaisgnal hygiene items.

97.  The prison population rose by 47 per cent betm#005 and 2010, and is now 313
per cent of the capacity of the country’s prisdMsth a total prison population of 25,411

inmates (including 2,440 women) and an installeglacéy of only 8,100, it is fair to say

that the prison system has collapsed. Those awdiitial or sentencing are housed in the
same cells as those who have been convicted, dbe thronic lack of space.

98. The “La Esperanza” Prison in Mariona held, & time of the Working Group’s
visit, 5,234 inmates (4,231 convicts and 1,003 gesswith proceedings pending), who
were divided into 5 sectors. Each sector has 38, oghich were built to hold 20 inmates
each. However, during its visit, the Working Grauipserved that some cells housed up to
60 inmates. The “La Esperanza” Prison was desitmédld 800 prisoners in total.

99. The Women’s Prison in San Salvador houses 1@&#ners. The four juvenile
detention centres in the country have 460 plaagsadtually house over 655.

100. More than 2,300 persons awaiting trial ared hiel police cells, whose combined
capacity nationwide is no more than 600. Theses esedire not designed to hold people for
more than 72 hours, but are being used to holdopsravho are awaiting trial, as well as
persons remanded in custody during their trials.
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101. The Working Group also observed serious ovarding in the National Psychiatric
Hospital.

102. It should be noted that in the juvenile detententre in San Miguel, minors who
have not been convicted of any offence are housgether with those who have. The two
police jails available for minors do not have thapacity to hold them in adequate
conditions. There is no special police jail for pguor adolescent girls. The Office of the
Human Rights Advocate complained that some femah@ms are kept handcuffed to a bed.

103. In the prisons it visited, the Working Grouetetted serious problems regarding
bathroom facilities, access to drinking water, waslisposal, electricity, heating and
ventilation. Lawyers and relatives are subjectedrigmrous checks and searches by
members of the Armed Forces, which control acoedke prisons. Relatives are kept at a
distance from prisoners, and contact, even durisitsyis often only visual.

104. Particularly worrying are the cramped condgion the Ciudad Barrios Prison and
the high-security and isolation cells of the prisorMariona, not to mention the hygiene
conditions in these establishments.

105. As a result of these problems and the overdiryy as well as the control that the
gangs wield inside the prisons, fights are commacgl Two days prior to the Working
Group'’s visit, for example, a fight broke out amanmates of the Usulutan Prison that left
five dead. On 6 January 2012, two prisoners digat af fight in the prison of Cojutepeque,
which was built for 320 inmates, but currently hesisver 1,000.

106. In 2011, 18 prisoners died violent deathsalv&Iloran prisons.

107. The Government acknowledged the serious probfeovercrowding in prisons and
police jails and told the Working Group that it wiging to encourage civil society to
participate in the search for solutions to thisspieg problem.

108. One positive aspect that the Working Grouplditike to mention are the activities
arranged for female inmates of the llopango detenttentre, which include music
workshops and concerts. The shoe factory in thenfgoes Prison in Santa Ana, which is
part of the Metamorphosis Project, and the projenter way in the Izalco Prison Farm are
also commendable initiatives.

Arrests without a warrant

109. The Working Group was informed that mass tsrase made without warrants,
particularly of young persons suspected of beingggamembers. The Working Group
understands that officers of the National Civil iPelhave the power to arrest without a
court order if they find someone iftagrante delicto Flagrancy should not be used,
however, to justify mass detentions.

110. The Working Group was informed that, in sudhasions, neither the Attorney
General's Office nor the judiciary has the capatitynvestigate and process such a large
number of cases one by one, and the detaineesaadlyureleased before the deadline for
bringing them before a judge.

111. The Working Group received reports that in22the National Civil Police made
over 56,000 arrests: of these, only 7,000 were madée basis of a warrant.
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Complaints against officials of the judiciary aad police officers

112. According to information provided by the Offiof the Human Rights Advocate, the
Armed Forces and the National Civil Police are ititutions that are most frequently
denounced for violating the right to personal ltgeThe Office of the Human Rights

Advocate reported that it receives on average 82ptaints against National Civil Police

officers every day. Of 30,240 complaints againstNtational Civil Police received in 2011,

2,701 involved the right to personal liberty andtB8 right to security of person. During
the Working Group’s visit, 86 National Civil Poliadficers had been placed in detention;
107 officers were dismissed from the police forc@011.

113. The Working Group was also informed that 1,@8mplaints filed against court
officials were pending review and analysis in thdidial Investigation Department of the
Supreme Court of Justice.

114. The Public Comptroller of the Attorney Gener&ffice also processes complaints
filed by victims of abuses committed by prosecutord agents of the Public Legal Service.

115. Intotal, 92 complaints have been lodgedresganembers of the Armed Forces who
guard prison perimeters and control access toBiso

116. The judges of the Supreme Court of Justicel@ated by the Legislative Assembly
after arduous consultations among the politicaltiparrepresented in the Assembly.
Various representatives of Salvadoran civil socretyorted that the judiciary is hampered
by partisan politics, corruption and institutiomaakness at various levels.

Migrants, asylum seekers and refugees

117. It is not an offence to enter El Salvadorgiflty. Foreigners who must be expelled

from Salvadoran territory are placed in adminisieatustody and, since 2008, sent to the
Centre for the Comprehensive Care of Migrants. CThkatre, which has a budget of US$

128,000, receives support from a team of psychstegsocial workers and legal assistance
providers. NGOs can visit the Centre when they wish

118. The Working Group noted that the five-day tilingit for deporting a foreigner to
their country of origin or the country they camerir is not observed. Foreigners remain at
the Centre for up to weeks and even months. Theyapaly for a writ of habeas corpus
before the Constitutional Division of the Supremeu@ of Justice, but, this is rare in
practice. A College for Migration Affairs was st in 2011.

119. Legislation on migration is out of date. Itefaback to 1958 and consequently fails
to take into account the increase in migration @ssed in Central America, including El
Salvador.

120. As far as political asylum is concerned, asylay be applied for at the border or
once inside Salvadoran territory, including in tBentre for the Comprehensive Care of
Migrants. A committee has to rule on a petitiongofitical asylum within 72 hours.

121. The Office of the United Nations High Commiser for Refugees (UNHCR) is
represented by the Anglican Church in El Salvaddrcommittee decides whether
applications for refugee status should proceedolfthe foreigner is given a provisional
accreditation or identity card and allowed to lethwe Centre.
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V.

Conclusions

122. The Working Group has observed that, despite the umerous legislative
reforms and policies implemented in the last few y&s, El Salvador has yet to find an
adequate balance between its public security needsd the need for citizens’ security
on the one hand, and respect for the rights to liby and due process and the rights of
detainees on the other.

123. The Working Group considers the need to address ghproblem of insecurity in

El Salvador to be a legitimate State concern. Theight to security is an important

human right, linked to the right to life. At the same time, the right to liberty and the

right to not be deprived arbitrarily of one’s liberty are also important human rights of

extraordinary value and must be safeguarded. Publicsecurity cannot be achieved
without due consideration and respect for the rightto liberty and the right to be free

from arbitrary arrest or detention.

124. In the past seven years, the general public sectyipolicy in El Salvador has
mainly centred on police action to control and repess crime. The Working Group
notes that this approach, which revolves around ineasing the use of police custody
and repressive police action and has been based dinst the “iron fist” policy, and
then the “super iron fist” policy, has not produced the positive results hoped for.
Although the average number of homicides fell froml4 per day at the time of the
Group’s visit to 5 in mid-2012, El Salvador is stil considered to be one of the most
dangerous countries in the region, having recordeda total of 27,162 homicides
between 2005 and 2011. The situation would seemhave improved given that, since
the negotiations between thenaras or gangs began in March 2012, the daily murder
rate has fallen to four or five per day.

125. The Working Group recalls the principle that criminal responsibility is always
individual. That principle must not be forgotten in the implementation of the Act
outlawing maras and other criminal gangs, groups, associations angrganizations. It
is unacceptable for persons to be detained simplyebause their relatives, friends or
neighbours are linked to themaras or other gangs.

126. Use of pretrial detention is excessive. Detentiomust be an exceptional
precautionary measure used solely when there are nmther measures to ensure the
presence of the accused at trial or to prevent tangring with the evidence.

127. The right to be tried without delay includes the ight to a prompt ruling on
appeals and cassation proceedings.

128. The right to an effective defence has been underméd by the intrusive and
even degrading measures to which defence lawyersdeven public defenders and
prosecutors and members of the Attorney General's flice and the Office of the
Human Rights Advocate have been subjected by memizerof the Armed Forces
responsible for controlling entry to prisons.

129. The right to a defence has also been undermined he practice of holding
persons awaiting trial in police jails fpartolinas), which were designed for holding
people for up to 72 hours, not for weeks, let aloneonths.

130. The Attorney General’'s Office must always bear imrmind that its legal duty is to
investigate by seeking both incriminating and exomating evidence. Its mission is
justice. It must obtain evidence and evaluate it dbctively, without seeking solely to
secure a conviction.
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Recommendations

131. In addition to the general recommendation to taclé¢ the problems identified
and described above, the Working Group wishes to nka the following

recommendations regarding deprivation of liberty in El Salvador. This list of

recommendations is not exhaustive and is intended thelp solve the problems that the
Working Group thinks need to be addressed.

132. The recommendations are as follows:

(&) Incorporate the elimination of overcrowding inprisons, the fight against
impunity for human rights abuses and the restoratio of public confidence in the
National Civil Police, as established in the Peac@ccords, into the new general
security policy announced by the Government;

(b) Ratify the Optional Protocol to the Conventionagainst Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment, to help solve the
problems of overcrowding and the inhuman conditionsobserved in prisons and
detention centres;

(c) Enact legislation to regulate detention in psshiatric hospitals and thus
safeguard the human rights of patients;

(d) The detention of minors must always be vieweds an exceptional
measure;

(e) Review and update the legislation on irregularmigrants, refugees,
asylum seekers and alien affairs. The current ledetion dates back to 1958. National
legislation on refugees must fully comply with theConvention relating to the Status of
Refugees and other relevant international instrumets;

® Take urgent measures and, if necessary, estéd#l special mechanisms, to
identify and immediately release all persons who hee served their sentences but
remain in custody;

(@) Increase the number of judges appointed to sepvise prisons so that
they can effectively control the legal status of dainees;

(h)  Maximize the number of convicted persons relesed on probation or
sentenced to semi-open regimes, thereby increasiagportunities for rehabilitation;

0] Consider, as applicable, ratifying or accedingto the International
Convention for the Protection of All Persons from mforced Disappearance, the Rome
Statute of the International Criminal Court and the ILO Indigenous and Tribal
Peoples Convention No. 169 (1989);

0] Maintain the budget allocated to the judiciary at least 6 per cent of State
revenue and ensure that the allocated funds are fiyl utilized,;

(k)  Strengthen the Judicial Investigation Departmat of the Supreme Court
of Justice and the Office of the Inspector-Generadf the National Civil Police as part
of the fight against impunity;

0] Strengthen the victim and witness protection pgrammes, but without
in any way impairing the right to a defence;

(m)  Strengthen police stations in terms of staffrad equipment and improve
the investigative capacity of the National Civil Ptice;
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(n)  Improve the gathering of scientific, expert ad documentary evidence,
possibly by establishing a forensic agency that wtiicombine the functions currently
performed by the Institute of Forensic Medicine andthe Scientific-Technical Division
of the National Civil Police;

(o) Observe the peremptory deadlines for bringinga person before a judge
(72 hours), for convening the initial hearing (72 burs), and for concluding the trial (6
months);

(p) Establish a remedy of habeas corpus in domestiegislation that is truly
effective. Although that remedy already exists in &8lvadoran law, it does not seem to
work in practice;

(@) Encourage visits by NGOs to prisons and deteiain centres.
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Appendix

[Spanish only

Centros visitados

Centros penales o de detencién
» Centro Penal de Ciudad Barrios, San Miguel
» Granja Penitenciaria de lzalco
» Centro Penal de Mariona
» Centro de Menores de llobasco
* Penitenciaria Occidental de Santa Ana

» Centro Penal de Apanteos

Carcel de Mujeres de San Salvador

Bartolinas policiales en Soyapango

» Delegacion General policial de San Miguel

Otros centros
» Centro de Atencidn Integral al Migrante

» Hospital Nacional Psiquiatrico
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